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• What Has Happened Since Last Week?

• Reopening 101 – New NYS Requirements

• What If An Employee Tests Positive?

• Your Questions
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• EEOC revises guidance on employees with underlying conditions: Employers 

may not ban employees with an underlying condition from coming to work due 

to health concerns “unless the employee’s disability poses a ‘direct threat’ to his 

health that cannot be eliminated or reduced by reasonable accommodation.”

• “Direct threat” standard is difficult to meet and must include an individualized 

assessment.  Condition on CDC list is not sufficient to meet standard.

• Employer must consider several factors such as duration of the risk; the nature 

and severity of potential harm; the likelihood of the person potentially being 

exposed to the coronavirus at work; any ways the employer can mitigate the 

exposure risk; and other environmental factors. 

• Engage in interactive process/accommodation discussions. Be flexible and 

consider multiple accommodations such as flexible scheduling, telework, leave, 

or job reassignment.
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• Wisconsin Supreme Court holds that Governor’s stay-at-home order is 

unconstitutional, creating confusion.

• Twitter announces that most employees can work from home “forever.”  Other 

companies announcing more flexible teleworking arrangements.  Your 

employees see this and will question rigid return to work requirements.

• Starting to see lawsuits where laid off employee claims that inclusion in RIF was 

based on discriminatory considerations.  When making RIF decisions, 

remember disparate treatment v. disparate impact.

• Confusion and moving goal posts about PPP certifications that “[c]urrent

economic uncertainty makes this loan request necessary to support the ongoing 

operations of the Applicant.”
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Reopening 101
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New York Forward

New NYS Guidance Issued Night (5/13/20):

•

•

• Includes detailed guidelines for reopening for specific industries in 

Phase 1

• Compliance affirmation requirement: 

• “Mandatory” and “Recommended Best Practices” 

• Requirement that businesses “conspicuously post completed 

safety plans on site.”

• Plan template: 
https://www.governor.ny.gov/sites/governor.ny.gov/files/atoms/files/NYS_Busine

ssReopeningSafetyPlanTemplate.pdf
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https://forward.ny.gov/industries-reopening-phase#overview
https://esd.ny.gov/nyforward-faq
https://forms.ny.gov/s3/ny-forward-affirmation
https://www.governor.ny.gov/sites/governor.ny.gov/files/atoms/files/NYS_BusinessReopeningSafetyPlanTemplate.pdf


New York Forward

Reopening of non-essential businesses will occur in four phases

• Based on industry

• Must be located in region that has met metrics

− May require phased reopening of individual businesses if 

located in multiple regions

Plan for at least two weeks between phases

• Subject to adjustment if metrics are poor

Note: Remaining slides prepared before 5/13/20 guidance
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Reopening Criteria

• Infection rate is sufficiently low

• Health care systems have capacity to absorb potential 

resurgence in new cases

• Diagnostic testing capacity is sufficient to detect and isolate 

new cases

• Robust contact-tracing capacity is in place
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Red Light, Green Light, 

Yellow Light

• Once the region and industry for your business are cleared to 

open, proceed with caution

• Just because you can reopen doesn’t mean you have to 

immediately do so

• Is your business, and are your employees, ready?

− have a plan

− communicate with employees, both before they return 

and during reentry

− reopening may be more intense than pausing
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Businesses Need a Plan

• Protect employees, customers, and others entering the 

workspace

• Make the physical work space safer

• Implement processes to lower risk of infection
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What does this mean?

• Evolving guidelines, but there are lessons already learned

• Even so, no one-size-fits-all approach

• New York Forward Reopening Board to develop industry 

specific guidelines

• No requirement to “submit” the plan
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Protect Employees and 

Customers

• Reduce workplace density through adjustments to work 

hours, shift start/end times, work days

− Pay special attention to vulnerable populations

− Consider where and how transmission is likely to occur

− Consider where and when employees have close 

contact

• Restrict non-essential travel

• Engineering controls

− Air flow, traffic patterns, touchless systems
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Make the Physical 

Workspace Safer

• Require masks where there is frequent close contact

• Implement strict cleaning and sanitation standards

− Focus on areas with frequent traffic and multiple touches

• OSHA requirements and CDC recommendations

− Assess for hazards, train employees re PPE if used
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Lower Risk of Infection

• Processes will vary business-to-business

• Screen individuals entering the workplace

− Temperature and/or COVID-19 symptoms

− Who, where, and when

− Protect screener – limit contact, PPE, training

− Confidentiality required

• Report confirmed positives to customers – contact tracing

− Confidentiality requirements still apply
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Good Time to Review Policies

• Pay special attention to existing policies concerning sick 

leave and other paid time off, telework, childcare, travel, 

reasonable accommodation, and visitors to the workplace 

• Consider new policies such as social distancing, 

handwashing/good hygiene, temperature check and symptom 

screenings, meetings/gatherings, access to common spaces, 

return to work following COVID-19 diagnosis or exposure
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Work From Home

• Remote versus on-site work

• Clarify and memorialize expectations for ongoing WFH

• Address and document performance as if employee were 

working on-site

• Attendance (during reasonable agreed upon work hours) 

remains an essential function

• Impact on pay
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Additional Considerations

• Process for recalling employees

− Consider criteria, oversight of process, and 

documentation

− Plan for employees who are unable or unwilling to return

• Plan for more absences

− Sick employees should be staying home

− Family/childcare issues

• Employee morale – we’re together, but we’re not

• Workplace signage re new protocols
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Additional Considerations

• Hazard pay

− OT implications

− When will you end it

− Messaging to employees

• Labor relations issues

− Organizing opportunities

− Safety concerns

− Review CBA

• Communicating and sharing information with 

customers/vendors/visitors
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How Can We Help?

• Provide guidance on how to assess readiness to reopen

• Identify and advise on proactive steps you can take as you 

prepare to reopen

• Answer questions and provide guidance when issues arise as 

you are transitioning back to “normal”

• Draft/review policies critical to reopening, including workplace 

safety policies
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If An Employee Tests Positive
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• Prepare Now

• Separate Employee Immediately

• Notify Required Parties

• Close, Clean and Disinfect

• Communicate, Monitor and Listen
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• You will need to be able to answer the following questions:

– When did employee work?

– In what locations of the facility?

– With whom did employee come into close contact? 

Customers? Service providers?

• Are you ready to clean and disinfect affected work areas?

22



• Send employee home/do not allow employee to come to worksite 

until released by medical provider.  May require written release to 

work.

– Consider leave obligations and provide forms: FFCRA, NYS

Quarantine Leave, FMLA, PFL, Disability, Workers’ Comp.

– Collect as much information as possible from employee about 

where employee worked (including break room, restroom, 

common areas) and with whom employee interacted, shared 

equipment tools, etc.
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• Contact County Health Department for guidance.

• Notify co-workers who worked within six feet for an extended 

period of time prior to employee’s onset of symptoms and send 

them home to quarantine/be tested (exceptions may apply).

• Consider notifying customers/clients.

• Remember your confidentiality obligations.

• If there is evidence that case may be work-related, record case in 

OSHA 300 log.
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• If possible, consider temporarily closing facility or affected portion.

• Be safe and follow instructions.  Train employees about hazards 

and comply with OSHA training/hazard communication standards.

• Focus on frequently touched surfaces.
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• Notify all employees at facility/work location of general information 

and safety precautions.  Remind them of their obligations.  

Maintain required confidentiality.

• Continue (or step up) employee screening and monitoring.

• Listen to your employees.
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Questions

27



28



29



30



31



32

•

•



33

•



34

•



35

•



36

•



This presentation is provided as a service to clients and friends of Harter Secrest & Emery LLP. It is intended for general information purposes only and should not 

be considered as legal advice. The contents are neither an exhaustive discussion nor do they purport to cover all developments in the area. The reader should 

consult with legal counsel to determine how applicable laws relate to specific situations. Attorney Advertising. Prior results do not guarantee a similar outcome.


