
Harter Secrest & Emery LLP
A T T O R N E Y S  A N D  C O U N S E L O R S

Helping Your Business Navigate COVID-19

Amy L. Hemenway, Esq.

Jeffrey J. Calabrese, Esq.

Jack W. Brill, Esq.

Presented April 2, 2020



Agenda

∎ CARES Act

- Payroll Tax Deferral

- Small Business Loans

- Employee Retention Credit

- Unemployment Assistance

∎ WARN Implications

∎ Employee Benefits Considerations
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CARES Act

∎ Signed into law on Friday, March 27, 2020

∎ $2 trillion stimulus package

∎ Relief for individuals and businesses
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CARES Act – Payroll Tax Deferral

∎ Allows employers and self-employed individuals to defer employer 

share of 6.2% Social Security tax owed on employee wages

∎ Deferred payment must be paid over two years

– One-half by December 31, 2021

– Remaining half by December 31, 2022
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CARES Act – Small Business Loans

∎ Forgivable loan program for companies with 500 or fewer employees

∎ Can receive up to 8 weeks of cash flow assistance

∎ Any portion of loan used to maintain payroll, or to pay rent, mortgage 

interest, and utilities could be forgiven

∎ Workers must remain employed through the end of June 2020
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CARES Act – Employee Retention Credit

∎ Intended to keep workers on payroll

∎ Fully refundable tax credit for businesses that are closed or distressed

– Operation was fully or partially suspended due to orders from government 

authority limiting commerce, travel, or group meetings due to COVID-19

– Experienced a significant decline, of at least 50% year-over-year, beginning in 

the first calendar quarter after December 31, 2019

∎ Credit covers 50% of payroll on the first $10,000 of eligible compensation, including 

health benefits, for each employee

– Employers with greater than 100 FT employees – limited to wages paid to 

employees not performing services due to COVID-19

– Employers with 100 or fewer FT employees – all wages
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CARES Act – Unemployment Assistance

∎ Emergency Increase in Unemployment Compensation Benefits

∎ Pandemic Employment Assistance

∎ Pandemic Emergency Unemployment Compensation 
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CARES Act – Emergency Increase in Unemployment 

Compensation Benefits

∎ State enters into agreement with Federal Government for increased 

benefits:

– Amount provided for under State law, plus

– $600 (Pandemic Unemployment Compensation)

∎ Applies to weeks beginning after date of agreement and ends on or 

before July 31, 2020

– For New York, begins April 5, 2020
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CARES Act – Pandemic Employment Assistance

∎ Covers anyone not otherwise eligible for:

– Regular unemployment under State or Federal law

– Pandemic Emergency Unemployment Compensation

– Individuals who have exhausted all rights to regular 

unemployment or Pandemic Emergency Unemployment 

Compensation

∎ Extends to certain self-employed individuals and independent 

contractors too

∎ Excludes individuals able to telework or who are receiving paid sick 

leave or other paid leave benefits
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CARES Act – Pandemic Employment Assistance

∎ Individual certification required

– Able to work

– But unemployed, partially unemployed, or unable or unavailable 

to work due to one of several enumerated reasons related to 

COVID-19
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CARES Act – Pandemic Employment Assistance

∎ Qualifying reasons:

– Diagnosed with COVID-19 or experiencing symptoms and 

seeking diagnosis

– Member of household diagnosed with COVID-19

– Caring for member of household or family member diagnosed 

with COVID-19

– Primary caregiver for child or “other person” in household who is 

unable to attend school or “another facility” closed as a direct 

result of COVID-19
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CARES Act – Pandemic Employment Assistance 

∎ Qualifying reasons, cont.:

– Unable to reach workplace because of quarantine imposed as a 

direct result of COVID-19

– Unable to reach workplace because individual has been advised 

to self-quarantine by health care provider due to concerns related 

to COVID-19

– Was scheduled to start a job but does not have a job or is unable 

to reach job as a direct result of COVID-19

– Primary breadwinner or major support because head of 

household died as a direct result of COVID-19
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CARES Act – Pandemic Employment Assistance

∎ Qualifying reasons, cont.:

– Quit job as direct result of COVID-19

– Place of employment closed as direct result of COVID-19

– Meets other criteria established by Secretary of Labor
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CARES Act – Pandemic Employment Assistance

∎ Benefit includes:

– Weekly unemployment amount under State law, plus

– $600 (Federal Pandemic Unemployment Compensation)

∎ Coverage period:

– Up to 39 weeks of unemployment, partial unemployment, or 

inability to work

– Begins January 27, 2020 and ends December 31, 2020
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CARES Act – Pandemic Emergency Unemployment 

Compensation

∎ Must have agreement between State and Federal governments

∎ Covers individuals who:

– Have exhausted all rights to regular compensation under federal or 

state law with respect to benefit year;

– Have no rights to regular compensation under State or Federal law;

– Are not receiving compensation under laws of Canada;

– Are able to work, available to work, and actively seeking work

∎ Benefit amount is weekly amount under State law plus $600 

∎ Covers claims filed from the date of agreement through December 31, 2020
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Unemployment – State Law Concerns

∎ Depending on State law

– May allow benefits for partial week of unemployment (individual 

employee basis)

– Shared work programs that allow for reduced hours with partial 

unemployment benefits (employer program)

– Supplemental unemployment benefit pay may be permitted

– May have mass filing procedure 
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Furlough v. Layoff

∎ For purposes of this discussion

➢ “Furlough” = temporary period when employee is to perform no 

work; remains “employee” for most purposes

➢ “Layoff”: termination of employment; no expectation of return 

(although employee may be rehired at later date)



Furlough v. Layoff
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Furlough Layoff

Unemployment Benefits Probably (but other benefits like PTO may impact) Yes (but severance may impact)

Health Insurance
Talk to provider in advance; determine if/how to recoup 

employee portion
COBRA required

PTO/Vacation Payout
In NY, probably not even if policy requires payment on 

termination
Yes, unless policy explicitly says no payout

WARN Act
If intention < 6 months, not “employment loss” for WARN 

Act.
May constitute “employment loss” for WARN Act.

Written Notice Probably not, but recommended Required within 5 days of termination (NY)
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NYS WARN Act

https://labor.ny.gov/workforcenypartners/warn/warnportal.shtm



Definition of Employer

∎ Federal:

∎ “Employer” means any business enterprise that employs 

– (A) 100 or more employees, excluding part-time employees, or 

– (B) 100 or more employees who in the aggregate work at least 

4,000 hours per week (not including overtime hours)

∎
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Definition of Employer 

∎ New York State:

∎ “Employer” means any business, for-profit or not for profit, that 

employs within New York State:

– (A) 50 or more employees, excluding part-time employees, or 

– (B) 50 or more employees, including part-time employees, who in 

the aggregate work at least 2,000 hours per week.

– “Part-time employee” means an employee who is employed for 

an average of fewer than 20 hours per week or who has been 

employed for less than 6 of the 12 months before the date 

when notice is required.
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NY WARN Act – Notice Events

∎ Plant Closing: an “employment loss” for 25 or more full-time employees during a 30-day 

period (unlike the federal WARN Act, which is triggered when 50 full-time employees 

suffer employment losses) due to permanent or temporary shutdown of a single site of 

employment;

∎ Mass Layoff: an “employment loss” at a single site of employment during any 30-day 

period, and which exceeds six months duration, for: (a) at least 25 full-time employees 

(versus 50 under federal law) who represent at least 33 percent of the employees at the 

site; or (b) at least 250 full-time employees (versus 500 under federal law); and

∎ Hour Reduction: when the employer reduces the hours of work more than 50% during 

each month of any consecutive six month period for either (a) 25 (50 for federal) or more 

full-time employees who constitute at least 33% of the employees at the site, or (b) at 

least 250 (500 for federal) employees at the site.
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Notice Requirements

∎ NYS = 90 days (federal is 60 days) 

– Employees

– Bargaining Representative

– Commissioner of Labor

– Local Workforce Investment Board

– Chief elected official of the unit of local government within 

which such closing or layoff is to occur (federal WARN)
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Exceptions to Notice Requirement

▪ Faltering Company

▪ Unforeseeable business circumstances

▪ Natural Disaster

Notice still required! Even when relying upon an exception, 

employers must still provide written notice as soon “as is practicable” 

and must provide a statement of the reason for reducing the notice 

requirement period.
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“Unforeseeable Business Circumstances”

▪ The result of “sudden, dramatic and unexpected action or 

conditions outside of the employer’s control.”

Examples: a principal client’s sudden and unexpected termination of a 

major contract, a strike at a major supplier of the employer, an 

unanticipated and dramatic economic downturn and a government 

ordered closing of an employment site that occurs without prior notice.

▪ Because the coronavirus is a public health crisis and pandemic, 

employers should have a strong argument that this exception 

applies, depending on the timing of the decision. 

∎
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Health and Welfare Plans

∎ IRS Notice 2020-15 – Issued March 11, 2020

– Permissible for HDHP to provide coverage before satisfaction of 

deductible for medical care and items purchased related to 

testing and treatment for COVID-19

– Not required

• Some state laws (e.g., NY) required insurance carriers to 

cover (applicable to insured group health plans)

– No stated effective date

• What about COVID testing and services before 3/11/2020?

26



Health and Welfare Plans (cont.)

∎ Families First Coronavirus Response Act

– Enacted March 18, 2020

– Requires group health plans (including self-insured plans) and 

health insurance issuers to provide coverage without cost-sharing 

for COVID-19 testing services beginning 3/18/2020

– Does not require coverage without cost-sharing for treatment 

services

– Technically not applicable to self-insured plans structured as 

“retiree-only” plans

• Separate ERISA plan with fewer than 2 participants who are 

active employees
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Health and Welfare Plans (cont.) 

∎ Families First Coronavirus Response Act (cont.)

– Services provided during provider office visits (telehealth 

included), urgent care center visits, emergency room visits

• Law says that services must be covered without cost-sharing 

for such visits “that result in an order for or administration of a 

covered COVID-19 test”

• What if visit doesn’t result in administration or order of test?

– Employers with self-insured plans should confirm that claims 

administrator has implemented the requirement

– Consider communication of benefit to plan participants
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Health and Welfare (cont.)

∎ Coronavirus Aid, Relief, and Economic Security (CARES) Act (HR 748)

– Expands COVID-19 testing covered under the Families First Act no-cost share 
requirement to include tests: (i) where developer has requested or intends to 
request emergency use authorization; (ii) developed in and authorized by a 
State that has notified HHS; and (iii) any other test that HHS determines 
appropriate

– Regulates reimbursement rate from group health plans and health insurers for 
providers of COVID testing

– Requires group health plans and health insurers to cover with no cost sharing 
any qualifying COVID-19 preventive service

• Item, service, or immunization intended to prevent or mitigate COVID-19 that is (i) an 
evidence-based item or service with an “A” or “B” rating from US Preventive Services 
Task Force or (ii) an immunization with a recommendation from CDC

• Service qualifies on date that is 15 business days after recommendation is made
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Health and Welfare (cont.)

∎ Coronavirus Aid, Relief, and Economic Security (CARES) Act (HR 

748)(cont.)

– Permits all telehealth services to be provided prior to satisfaction 

of deductible without causing loss of HDHP/HSA status

• Applicable for plan years beginning on or before 12/31/21

• Effective on date of enactment

– Permits health FSA and HSA to reimburse OTC products without 

prescription and menstrual products
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Health and Welfare (cont.)

∎ Considerations for reduced hours/layoffs/furloughs:

– Would it cause loss of coverage (particularly medical coverage)?

• Potentially a COBRA qualifying event for health benefits (medical, dental, 

vision, health FSA)

• Check plan document and insurance certificate, if applicable 

– Can eligibility rules be extended?

• Insured benefits-review policy/certificate and contact carrier to confirm

• Self-insured benefits- if have stop-loss coverage, review stop-loss policy 

regarding restrictions.  Contact stop-loss carrier; some have provided relief 

from contract exclusions for coverage extensions related to COVID-19

• If use a third-party enrollment/eligibility vendor, confirm coding can 

accomplish intended result
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Health and Welfare (cont.)

∎ Considerations for reduced hours/layoffs/furloughs (cont.)

– Special issue for employers using the “look-back” method under 

the ACA

• Are furloughed employees “full-time” during the furlough 

period?

• If considered a full-time employee and not offered coverage, 

or offered unaffordable coverage (e.g., full COBRA premium), 

there could be ACA liability
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Health and Welfare (cont.)

∎ Dependent Care FSA Elections:

– Under IRS rules, employees may reduce DCFSA elections if day 

care closes or if there is no more need for day care due to 

employee working at home

– When day care re-opens or employee returns to work, election 

may be increased

– Be sure to check terms of plan, as plans can be more restrictive 

than what is permissible under IRS rules
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Questions?
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Contact us
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Harter Secrest & Emery LLP

Partner

jbrill@hselaw.com

716.844.3742

Jeffrey J. Calabrese
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Partner

jcalabrese@hselaw.com

585.231.1280

Amy L. Hemenway
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Partner
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This presentation is provided as a service to clients and friends of Harter Secrest & Emery LLP. It is intended for general information purposes only and should not

be considered as legal advice. The contents are neither an exhaustive discussion nor do they purport to cover all developments in the area. The reader should

consult with legal counsel to determine how applicable laws relate to specific situations. Attorney Advertising. Prior results do not guarantee a similar outcome.

Please be advised that any and all information, comments, analysis, and/or recommendations set forth above relative to the possible impact of COVID-19 on potential insurance coverage or other policy implications are 
intended solely for informational purposes and should not be relied upon as legal advice. As an insurance broker, Brown & Brown has no authority to make coverage decisions as that ability rests solely with the issuing carrier. 
Therefore, all claims should be submitted to the carrier for evaluation. The positions expressed herein are opinions only and are not to be construed as any form of guarantee or warrantee. Finally, given the extremely dynamic 
and rapidly evolving COVID-19 situation, comments above do not take into account any applicable pending or future legislation introduced with the intent to override, alter or amend current policy language.


