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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ROBIN JOHNSON d/b/a CG JOHNSON &
COMPANY; JAMES QUINN; FAHMIA, INC.;
and PRINZO & ASSOCIATES, LLC,
individually and on behalf of all
others similarly situated,

Plaintiffs, 20-cv-4100 (JSR)

JPMORGAN CHASE BANK, N.A., doing
business as CHASE BANK and JPMORGAN
CHASE & CO.,

Defendants

JAMES QUINN, individually and on
behalf of all others similarly
situated,

Plaintiff,

_V_
20-cv-4144 (JSR)
SIGNATURE BANK; and DOES 1 through
100,

Defendants

FAHMIA, INC., individually and on
behalf of all others similarly
situated,

Plaintiff,

20-cv-4145 (JSR)
MUFG AMERICAS HOLDING CO.; MUFG
UNION BANK, N.A.; and DOES 1 through
100,

Defendants
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FAHMIA, 1INC., individually and on
behalf of all others similarly

situated,
Plaintiff, 20-cv-4146 (JSR)

CITIBANK, N.A.; CITIGROUP INC.; and
DOES 1 through 100,
Defendants

ROBIN JOHNSON d/b/a CG JOHNSON &
COMPANY; JAMES QUINN; FAHMIA, INC.;
and PRINZO & ASSOCIATES, LLC,
individually and on behalf of all
others similarly situated,
Plaintiffs, 20-cv-4858 (JSR)

JPMORGAN CHASE BANK, N.A., doing
business as CHASE BANK and JPMORGAN
CHASE & CO.,

Defendants

TAX DIVAS, LLC; and WILLIAMS AND J
BOOKKEEPING, individually and on

behalf of all others similarly
20-cv-5311 (JSR)

situated,
Plaintiffs,
_V._...
J.P. MORGAN CHASE BANK. OPTNION AND ORDER
Defendant

JED S. RAKOFF, U.S.D.J.
Plaintiffs, a collection of accountants and accounting
firms, brought these putative class actions arising out of the

Paycheck Protection Program (“PPP”) created under the
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Coronavirus Aid, Relief, and Economic Security Act (the “CARES
Act”). The central legal question presented in this case is
whether the PPP entitles plaintiffs to some portion of the fees
paid by the federal government to the defendant banks that
administered hundreds of billions of dollars of loans under the
PPP, where plaintiffs allegedly assisted borrowers in securing
the loans but had no agreements with the banks entitling them to
payment. On the theory that the PPP and its implementing
regulations automatically entitle them to some portion of these
fees regardless of whether they entered into an agreement with
the banks, plaintiffs filed these six complaints, now
consolidated for all pretrial purposes, seeking declaratory
relief that they are entitled to such funds under the CARES Act
and asserting common law and state law claims largely premised
on the same theory. Defendants, in turn, moved to dismiss all
six complaints.

The Court holds that, absent an agreement between agent and
lender, defendant banks are not required to pay agent fees under

the text of the CARES Act or its implementing regulations.! For

1 This case is one of many pending in district courts around
the country raising the same issue. The only other court to have
ruled on the matter has similarly concluded that the CARES Act
“does not require lenders to pay the agent’s fees absent an
agreement to do so. . . .” See Sport & Wheat, CPA, PA v. ServisFirst
Bank, Inc., --- F. Supp. 3d. ---, 2020 WL 4882416, at *3 (N.D.
Fla. Aug. 17, 2020).
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that reason, among others to be discussed below, the Court
grants defendants’ motions to dismiss.

I. Statutory and Factual Background

A. Statutory Background

The PPP is embedded in an already-existing statutory scheme
- the Section 7(a) program of the Small Business Administration
(the “SBA”). The Court therefore outlines the Section 7 (a)
program before delving into the PPP.

1. The Section 7(a) Program

The SBA administers several programs to support small
businesses, including the Section 7 (a) loan guaranty program,
which is designed to encourage lenders to provide loans to small
pusinesses. Under that program, the SBA guarantees a portion of
loans made to small businesses if certain conditions are

satisfied. See generally 15 U.S.C. § 636(a).

Under the governing regulations, a small business applying
for a Section 7(a) loan may — but is not required to — use an
“agent” for assistance with the application process. 13 C.F.R. §
103.2.2 An “agent” is defined as an “authorized representative,

including an attorney, accountant, consultant, packager, lender

2 In fact, most Section 7(a) loans are made without the
assistance of an agent. See 85 Fed. Reg. 7,622, 7,627 (Feb. 10,
2020) (“Over the course of five fiscal years (FY2013-FY2017),
only 2.78 percent of total approved 7(a) loans reported
utilizing an Agent (other than the participating Lender) to
provide assistance to an Applicant for a fee.”).

4
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service provider, or any other individual or entity representing
an Applicant or Participant by conducting business with SBA.”
Id. § 103.1. These agents can be empowered to prepare or submit
the application on behalf of the applicant. Id. § 103.1(a), (b).

When a small business chooses to use an agent, the SBA and
its accompanying regulations set out a comprehensive scheme
regulating how and how much an agent is to be paid. First, the
statute makes clear that “[n]o loan shall be made” unless the
applicant “certiflies] to the Administration the names of any
attorneys, agents, or other persons engaged by or on behalf of
such [applicant] for the purpose of expediting applications made
to the Administration for assistance of any sort, and the fees
paid or to be paid to any such persons.” 15 U.S.C. § 642. The
governing regulations, in turn, clarify that an agent “must
execute and provide to SBA a compensation agreement,” which
“governs the compensation charged for services rendered or to be
rendered to the Applicant or lender in any matter involving SBA
assistance.” 13 C.F.R. § 103.5(a).

The SBA “provides the form of compensation agreement
to be used by Agents.” Id. That form is called a Form 159 Fee
Disclosure and Compensation Agreement. See 20-cv-4100, Dkt. No.
55-1 (“Form 159”). The Form 159 must “be completed and signed by
the SBA Lender and the Applicant whenever an Agent is paid by

either the Applicant or the SBA Lender in connection with the
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SBA loan application.” Form 159 at 1. In addition, the "“Agent
mﬁst be identified, all services provided must be lisﬁed, and
the party paying the fee and amount paid must also be
disclosed.” Id.

The governing regulations also impose limits on how much an
agent can be paid:

Total compensation charged by an Agent or Agents to an
Applicant for services rendered in connection with
obtaining an SBA-guaranteed loan must be reasonable.
SBA considers the following amounts to be
reasonable for the total compensation that an
Applicant can be charged by one or more Agents:

(1) For loans up to and including $500,000: A
maximum of 3.5 percent of the loan amount,
or $10,000, whichever is less;

(2) For loans $500,001-%1,000,000: A maximum of
2 percent of the loan amount, or $15,000,
whichever is less; and

(3) For loans over $1,000,000: A maximum of 1.5
percent of the loan amount, or $30,000,
whichever is less.

13 C.F.R. § 103(5) (b).

2. The CARES Act and the PPP

On March 27, 2020, in response to coronavirus pandemic,
Congress passed the CARES Act to “provide emergency assistance
and health care response for individuals, families, and
businesses affected by the . . . pandemic.” Amounting to
approximately $2 trillion, the CARES Act is the largest single

cconomic stimulus bill in American history. See Second Amended
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Class Action Complaint (“Quinn Compl.”), 20-cv-4100, Dkt. No.
43, 9 20. Among other things, the CARES Act created the Paycheck
Protection Program (the “PPP”), a $659 billion forgivable loan
program for eligible small businesses. Id. 1 21.

PPP loans are “guarantee[d]” by the SBA “under the same
terms, conditions, and processes as a loan made under” the
above-described Section 7(a) loan program, “except as otherwise
provided in this baragraph.” 15 U.S.C. § 636(a) (36) (B). One
notable difference is that the PPP, unlike the Section 7 (a)
program, provides that lenders “shall” receive from the federal
government a specified percentage of the loans they originate:

The Administrator shall reimburse a lender authorized

to make a covered loan at a rate, based on the balance

of the financing outstanding at the time of
disbursement of the covered loan, of—

(I) 5 percent for loans of not more than
$350,000;
(IT) 3 percent for loans of more than $350,000

and less than $2,000,000; and

(I1II) 1 percent for loans of not less than
$2,000,000.

Id. § 636 (a) (36) (P) (1). With respect to agent fees, the PPP
further provides:
(ii) Fee limits
An agent that assists an eligible recipient to prepare
an application for a covered loan may not collect a

fee in excess of the limits established by the
Administrator.



Case 1:20-cv-04858-JSR Document 42 Filed 09/21/20 Page 8 of 38

Id. § 636(a) (36) (P) (11).

The PPP implementing regulations provide more details
on loan applications and agent compensation. The
regulations first clarify that the “program requirements of
the PPP identified in this rule temporarily supersede any
conflicting Loan Program Requirement.” SBA Interim Final
Rule, 85 Fed. Reg. 20811, 20816 (Apr. 15, 2020). The
regulations then restate that the “SBA will pay lenders
fees for processing PPP loans” in the amounts specified in
the statute. Id.

Next, the regulations address agent fees:

c. Who pays the fee to an agent who assists a
borrower?

Agent fees will be paid by the lender out of the fees
the lender receives from SBA. Agents may not collect
fees from the borrower or be paid out of the PPP loan
proceeds. The total amount that an agent may collect
from the lender for assistance in preparing an
application for a PPP loan (including referral to the
lender) may not exceed:

i. One (1) percent for loans of not more than
$350,000;

ii. 0.50 percent for loans of more than $350,000 and
less than $2 million; and

iii. 0.25 percent for loans of at least $2 million.

The Act authorizes the Administrator to establish
limits on agent fees. The Administrator, in
consultation with the Secretary, determined that the
agent fee limits set forth above are reasonable based
upon the application requirements and the fees that
lenders receive for making PPP loans.
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