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Goals for Presentation

• Provide an overview of New York’s Paid Family Leave Law 

• Who is covered

• What benefits it provides

• When does it take effect

• Discuss how this law will interact with other laws (e.g., the Family and 
Medical Leave Act) and employer policies

• Suggest action items for employers as the implementation date

• Start the conversation 
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New York Paid Family Leave – What 
is it?

• Signed by Governor Cuomo on April 4, 2016

• A compromise in the budget between competing visions of the Governor, 
Senate and Assembly 

• It amends New York’s Workers’ Compensation Law, and in particular the 
Disability Benefits Law

• The disability benefits law is now the “disability benefits law and the paid 
family leave benefits law”

• Covers all employers covered by the Disability Benefits Law

• Just like the Disability Benefits Law, except … 
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Types of Leave Covered 

• “Family leave” is leave taken by an employee

• To provide care to a “family member” with a “serious health condition”

• To bond with the employee’s child during the first 12 months after the 
child’s birth, or the first 12 months after the child’s placement for adoption 
or foster care with the employee

• For qualifying exigencies due to a spouse, domestic partner, child or 
parent’s active duty military service or notice of a call or order to active 
duty

• “Borrows” the federal Family and Medical Leave Act’s definition of a 
“qualifying exigency” 
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Family Members Covered 

• “Family member” means a: child (no age limit),  parent (including parent-in-
law), grandparent, grandchild, spouse, or domestic partner 

• Broader coverage than the Family and Medical Leave Act (FMLA)

• No provision for verification of familial relationships
• Includes biological/legal relationships and in loco parentis in definitions of 

child and parent

• A grandparent is “a parent of the employee’s parent” and a grandchild is “a 
child of the employee’s child” 
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Qualifying Care and Medical 
Conditions

• Leave is available to participate in providing care, including physical or 
psychological care, for a family member of the employee made necessary by 
a serious health condition of the family member.

• “Serious health condition” — “an illness, injury, impairment, or physical or 
mental condition that involves inpatient care in a hospital, hospice, or 
residential health care facility, continuing treatment or continuing supervision 
by a health care provider. Continuing supervision by a health care provider 
includes a period of incapacity which is permanent or long term due to a 
condition for which treatment may not be effective where the family member 
is under the continuing supervision of, but need not be receiving active 
treatment by, a health care provider.”

• The current proposed regulations largely track the FMLA in interpreting these 
concepts.  
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Verification of a “Serious Health 
Condition” and Required Notice

• Employees are required to provide at least 30 days’ notice before foreseeable 
leave (e.g., birth or planned medical treatment)

• If less notice is “required” then notice should be provided “as is practicable”

• The Workers Compensation Board (WCB) is tasked with creation of a notice 
and medical certification form to be filed by the employee

• The family member may be required to submit to an exam paid for by the 
carrier
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Employee Eligibility for Leave 

• Employees are eligible for paid family leave benefits after 26 weeks of 
employment with a covered employer

• 175 days for part-time employees 

• No minimum hours of service

• Eligibility for New York disability benefits is four weeks

• Eligibility for FMLA requires 12 months of service, 1250 hours of work within 
the year prior to the start of leave, and at least 50 employees within 75 miles 
of the worksite
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What are the PAID Family Leave 
Benefits?

• January 1, 2018 — Weekly benefit is 50% of the employee’s average weekly 
wage but not exceeding 50% of the state’s average weekly wage ($1,305.92 
for 2016) for up to 8 weeks

• January 1, 2019 — Weekly benefit is 55% of the employee’s average weekly 
wage but not exceeding 55% of the state’s average weekly wage for up to 10 
weeks

• January 1, 2020 — Weekly benefit is 60% of the employee’s average weekly 
wage but not exceeding 60% of the state’s average weekly wage for up to 10 
weeks 

• January 1, 2021 and thereafter  — Weekly benefit is 67% of the employee’s 
average weekly wage but not exceeding 67% of the state’s average weekly 
wage for up to 12 weeks 

• The increases in benefits scheduled for January 2019 and beyond may be 
delayed in the discretion of the superintendent of financial services  
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What are the Paid Family LEAVE 
Benefits? 

• Paid family leave is job protected — employees are protected from retaliation 
and are entitled to restoration to “the position of employment held by the 
employee when the leave commenced, or to be restored to a comparable 
position with comparable employment benefits” 

• Employers will need to carefully track this time

• Health insurance must be continued “in accordance with the FMLA”

• Employees are not entitled to continue to accrue employment benefits during 
periods of leave   
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Limitations on Paid Leave Benefits

• Payable on first full day of leave — no waiting period

• May be taken intermittently in full day increments

• Employers are not required to provide the same leave to two or more 
employees at the same time for care for the same family member 

• Benefits are not payable if the employer paid the employee’s full salary 
(including via sick/PTO pay) or for days the employee performed any work for 
pay 

• Benefits are not payable if the employee fails to provide required notice or 
medical certification

• Capped at 12 weeks within any 52-week period, and 26 weeks of combined 
disability and paid family leave in any 52-week period 
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Timing

• June 1, 2017 — the superintendent of financial services will set the 
maximum employee contribution for 2018

• January 1, 2018 (or as early as July 1, 2017, under the proposed rules) 
— employees will begin contributing to the cost of paid family leave via 
payroll deduction

• January 1, 2018 — eligible employees will be able to take paid family 
leave

• TBD — final implementing guidance and regulations? Specific employer 
policy or notice requirements? 
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Who Pays for This?

• Employees do (for now), via a payroll deduction yet to be determined

• What will the amount be? And will it be sufficient? 

• A deduction from pay may encourage employee use

• The statute states that, “[n]o employer shall be required to fund any portion 
of the family leave benefit.” But for self-insured employers … 

• Of course, employers will have indirect costs

13



• Coverage is available through the same means as disability benefits 
coverage

• Through the state

• Insurance carriers

• Employers may self-insure

• Existing or new plans or agreements providing for benefits at or equal 
to disability benefits and family leave benefits  

How do Employers Obtain Coverage?
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• Disability Benefits Law

• Paid family leave and disability benefits are contained within the same 
law and administered by the same agency 

• Employees are limited to 26 total weeks of disability benefits and paid 
family leave benefits within any 52-week period

• Paid family leave is preferable: job protected, greater monetary benefit 
and more difficult to monitor

• Post partum benefit option (under proposed rules)

Interaction with Other Laws 
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• Family and Medical Leave Act (FMLA)

• Employers covered by the FMLA have an advantage in administering 
paid family leave because there is a familiarity with providing a 
protected leave benefit

• However, paid family leave and FMLA leave are different enough to 
create a tracking nightmare for employers

• Different eligibility (six months v. FMLA requirements)

• Different leaves covered (family v. self, parents-in-law, 
grandparents, etc.)

• Different paperwork, increments of leave and leave years   

• Double (or more) the chances of an administrative error

• Tracking use under both laws will be time consuming and 
complicated

Interaction with Other Laws (continued)
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• Consider how you will obtain required coverage
• Review FMLA compliance and processes before paid family leave is 

effective

• Review current leave and paid time off policies to consider implementing 
changes to the types of coverage, notice requirements, levels of 
coverage and accrual

• Develop staffing strategies  

• If engaging with third-party staffing providers or independent 
contractors, be wary of misclassification or joint employment issues 
and seek legal review of contracts to best protect the company

What Should Employers be Doing Now?
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