
New protections for patients mean new 
challenges for health care providers

Change is a common 
theme at the start of ev-

ery new year, and health care 
is no exception.

Jan. 1, 2022 marks the cf-
fective date of the No Sur-
prises Act (NSA), a new 
federal law that is designed 
to increase price transpar-
ency for health care services 
and protect patients from 

unexpected high bills. The law providos protec-
tions for patients in three circumstances: (1) when 
a patient receives emergency treatment from a 
hospital or freestanding emergency department 
(ED) that may not be fully covered by the patient’s 
health plan (Plan); (2) when a patient undergoes 
non-emergency treatment at a hospital or ambu-
latory surgery center (a Facility) that participates 
in the patient’s Plan but receives a surprise bill” 
from professionals who do not participate in the 
Plan; or (3) when a patient who lacks insurance (or 
chooses not to use it) schedules a service that may 
be billed to the patient at a providers full (undis-
counted) charges.

• Emergency Services Protections:
NSA prohibits health plans from denying pay-

ment for emergency services because the patient 
did not obtain prior authorization or received 
care from an out of network (OON) provider. It 
prohibits Plans from imposing conditions or re-
strictions on OON EDs and professionals that do 
not apply to in network providers. NSA also lim-
its the cost sharing plans may impose for OON 
emergency services to an amount comparable to 
what the patient would have paid for in-network 
services. It prohibits “balance billing patients for 
the difference between the OON provider’s full 
charge and the lower amount paid by the Plan, 

except for some services provided after emer-
gency stabilization, and only then with informed 
written patient consent. The law also establishes 
an Independent Dispute Resolution (IDR) pro-
cess to resolve disputes between OON providers 
and Plans over the appropriate payment for an 
OON service.

• Services at In-Network Facilities:
NSA protects patients receiving non-emergency 

services at in-network hospitals and ambulatory 
surgery centers (collectively Facilities) in circum-
stances where they reasonably could not have ex-
pected to receive a balance bill from an OON pro-
fessional (so-called “surprise bills”). It generally 
restricts the amount OON professionals may col-
lect from patients to an in-network cost sharing 
equivalent, as determined by regulation. Certain 
professionals, such as anesthesiologists, patholo-
gists, and radiologists, are prohibited from receiv-
ing more than this amount; other professionals 
may receive higher payments by strictly adher-
ing to patient notice and consent requirements. 
Where consent is not permitted or obtained, dis-
putes over the amount due from the Plan may be 
resolved through the IDR process.

• Services Provided to Self-Pay Patients: 
NSA provisions that take effect Jan. 1 provide 

transparency and price protection to patients 
who lack insurance or choose not to use it for a 
non-emergency service. The Facility must inform 
these patients of the availability of estimates and 
provide written good faith estimates (GFE) of the 
cost of its own services and the services of other 
providers expected to participate in the care. The 
GFEs must be provided within strict timelines 
upon patient request and without patient request 
when the service is scheduled. If a provider’s bill 
exceeds its GFE by $400 or more, the at patient is 
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entitled to a submit the bill to a Selected Dispute 
Resolution (SDR) entity, which will make a final 
determination of whether the provider’s higher 
billed charge was appropriate due to circumstanc-
es that could not have been reasonably anticipat-
ed. The SDR determines the payment due in ac-
cordance with regulatory guidelines.

Facilities are required to make patients aware of 
the protections afforded by the NSA and of simi-
lar protections afforded by state law by providing 
them with written notices, posting signs in pub-
lic spaces and including a link on their search-
able home page. Providers are subject to fines of 
as much as $10,000 for each NSA violation. New 
York State has been a leader in developing pro-
tections against excessive cost sharing related to 
OON emergency services and surprise bills. New 
York’s OON protections, which took effect in 
April 2015 and were expanded as of Jan. 1, 2020, 
address patient notification, OON cost sharing, 
surprise billing, balance billing, dispute resolu-
tion and payment estimate requirements. The 
NSA does not supplant New York law; it allows 
state protections to continue to regulate delivery 
of OON services. As a result, the New York re-
quirements apply to traditional health insurance 
regulated by the state while NSA applies to both 
traditional health insurance and to self-insurance 
plans, such as those offered by employers that are 
governed by federal ERISA laws.

To ensure compliance with both the state and 
federal requirements:

• Providers should immediately revise existing 
OON notices, websites and signs to meet NSA re-
quirements;

• Facilities should assess their patient registra-
tion and scheduling processes. To meet NSA GFE 
requirements, it is important to timely identify 
uninsured patients and patients who do not intend 
to use insurance to pay for care;

• All providers must develop the means to 
determine whether a patient’s coverage is 

state-regulated insurance or self-insurance 
governed by ERISA. This is critical because the 
New York State IDR process applies to tradition-
al insurance while the NSA IDR process applies 
to self-insurance plans. The new NSA IDR pro-
cess has different procedural requirements and 
deadlines, applies different benchmarks, and 
considers different factors to resolve disputes 
between Plans and OON providers. Some factors 
relevant in state IDR proceedings may not even 
be considered in NSA IDR proceedings. Accord-
ingly, providers must adjust their strategies de-
pending on the coverage the patient has and the 
applicable IDR process.

• To avoid improper balance billing, facili-
ties must collaborate effectively with mem-
bers of their medical staffs and ancillary pro-
viders, particularly those responsible for their 
own contracting and billing. For uninsured and 
self-pay patients, they need to develop effective 
mechanisms for generating and providing time-
ly GFEs to patients. For insured patients, they 
should confirm the professionals are aware of 
NSA limitations on balance billing and the no-
tice and consent requirements that must be met 
to balance bill (in the very limited circumstances 
where it is permitted).

• All providers should familiarize themselves 
with the changes to the New York State IDR pro-
cess adopted in December by the Department 
of Financial Services, in response to the NSA. 
Among other revisions, these changes expand 
the scope of the state IDR process to include cer-
tain emergency services, safety net hospitals and 
non-physician providers. Change, especially in-
volving regulatory compliance, is rarely easy. For 
health care providers navigating the NSA, prepa-
ration is the best prescription. 
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