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Single-Employer De�ned Bene�t Plans:
PBGC Reporting Obligations

Understanding Reportable Event Rules and Section 4062(e) 
Obligations for Single-Employer De�ned Bene�t Plans
The Pension Bene�t Guaranty Corporation (“PBGC”) is a federal agency created by the Employee Retire-
ment Income Security Act of 1974, as amended (“ERISA”). The PBGC is responsible for protecting the 
pension bene�ts of employees in private-sector de�ned bene�t plans in the event that the plan and 
sponsoring employer have insuf�cient assets to provide those bene�ts.

Under federal law, sponsors of single-employer de�ned bene�t plans are required to notify the PBGC of 
the occurrence of “reportable events.”  Some reportable events directly involve the plan, such as an 
inability to pay bene�ts when due.  Other events may involve a member of the group that sponsors the 
plan, such as a loan default by the plan sponsor or one of its af�liates.  In the event of a permanent 
cessation of operations at a facility, special reporting rules may apply under Section 4062(e) of ERISA, and 
the employer may be required to secure all or part of its plan obligations.

The PBGC can assess penalties of up to $1,100 per day for violation of the reportable event rules, as well 
as for violation of Section 4062(e).  As a result, timely reporting is imperative. Plan sponsors must keep 
plan actuaries and attorneys informed of events, which could trigger a reporting requirement, and work 
with counsel and their actuaries to identify available exceptions or �le required reports.  Although most 
situations require reports to be �led 30 days after the event (60 days, in the case of Section 4062(e) 
reports), some situations require reporting 30 days in advance of the reportable event.

In addition to circumstances that require employers to notify the PBGC, the PBGC also monitors the 
business activities of de�ned bene�t plan sponsors, and may initiate contact with an employer if it 
believes the employer’s activities or �nancial situation warrants concern.  If the PBGC’s concerns are not 
resolved by its discussions with the employer, the PBGC may require the employer to make contributions 
to the plan or take other measures to satisfy the PBGC regarding the plan’s �nancial security, or may seek 
to have the plan terminated and thus accelerate the employer’s funding obligations.  Accordingly, employ-
ers in precarious �nancial circumstances and employers engaging in business transactions or other 
signi�cant activity may be contacted by the PBGC even if a reportable event has not yet occurred.

Post-Event Reporting: Which Events Trigger a Filing
Obligation?
On September 11, 2015, the PBGC issued long-awaited �nal regulations addressing the reportable event 
rules.  The �nal regulations revised the applicable reporting event waivers and the de�nition of several of 
the reportable events.  

For events requiring post-event reporting to the PBGC, the plan administrator and contributing sponsor of 
each affected plan are required to report the event to the PBGC within 30 days after the person respon-
sible for reporting knows, or has reason to know, that a reportable event has occurred.  Extensions are 
available in various circumstances.  A �ling by one person required to �le on behalf of a given plan is 
treated as satisfying the �ling obligations for the other people required to �le in connection with that plan.

EMPLOYEE BENEFITS AND
EXECUTIVE COMPENSATION

PRACTICE LEADER
Paul W. Holloway

pholloway@hselaw.com

PARTNERS

Thomas J. Hurley
thurley@hselaw.com

Samuel J. Palisano
spalisano@hselaw.com

Christopher M. Potash
cpotash@hselaw.com

Mark R. Wilson
mwilson@hselaw.com

COUNSEL

Cody R. Braithwaite
cbraithwaite@hselaw.com

Leslie E. DesMarteau
ldesmarteau@hselaw.com

Lisa G. Pelta
lpelta@hselaw.com

Joseph E. Simpson
jsimpson@hselaw.com

Lori J. Stone
lstone@hselaw.com

ASSOCIATES

Emily Ayers
eayers@hselaw.com

John W. Brill
jbrill@hselaw.com

Joshua E. Gewolb
jgewolb@hselaw.com

Diana Clarkson
dclarkson@hselaw.com

Alexandra Lugo
alugo@hselaw.com

Michael Roche
mroche@hselaw.com

Jesse A. St.Cyr
jstcyr@hselaw.com

BENEFITS LITIGATION
COUNSEL

Erika N. D. Stanat
estanat@hselaw.com

Megan K. Dorritie
mdorritie@hselaw.com



Under the �nal regulations, the following reportable events require post-event �ling: 

■ Active participant reduction

■ Failure to make a required minimum funding payment (i.e., a missed contribution)

■ Inability to pay bene�ts when due

■ Distribution to a substantial owner

■ Change in contributing sponsor or controlled group

■ Liquidation of contributing sponsor or controlled group member

■ Extraordinary dividend or stock redemption

■ Transfer of bene�t liabilities

■ Application for minimum funding waiver

■ Loan default

■ Insolvency or similar settlement

Common Waivers
In some cases when a reportable event occurs, the employer or plan can qualify for waiver of the report-
ing requirement.  Although some waivers are unique to speci�c events, other exemptions are available for 
multiple events.  The following waiver categories apply to a number of different events:

■ Public Company Waiver: if a contributing sponsor of a plan is a public company and reports the 
event on a timely Form 8-K (other than under Item 2.02 or in the �nancial statements under Item 
9.01), PBGC reporting may be waived.

■ Well-Funded Plan Waiver: if no variable-rate premium was required to be paid for a plan under 
Sections 4006 and 4007 of ERISA, reporting may be waived for various events involving the plan.

■ Low Risk of Default Waiver: if each contributing sponsor and the highest-level U.S. parent of each 
contributing sponsor meet certain �nancial criteria, reporting may be waived.

■ Small Plan Waiver: if a plan has 100 or fewer participants and paid �at-rate premiums the previous 
year, reporting may be waived.

Active participation reductions
■ A reportable event may occur due to a reduction in the number of active participants (i.e., employed 

participants, whether or not accruing bene�ts) in a de�ned bene�t plan with 100 or more partici-
pants to less than 80% of the number of active participants at the beginning of the plan year, or 
less than 75% of the number at the beginning of the previous year.  The public-company, well-
funded-plan, low-default-risk and small-plan waivers are available for qualifying entities.

■ A reportable event involving a reduction due to a single event (for example, a plant closing or 
downsizing) occurs when the event occurs.  If the reduction occurs due to attrition during the plan 
year, the event occurs at the end of the plan year. 

■ This event may instead trigger obligations under Section 4062(e) (discussed below).  A reduction 
that triggers reporting under Section 4062(e) is disregarded for purposes of determining whether a 
report is required under the reportable event rules, so that duplicative reporting will not be neces-
sary.
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Failure to make required minimum funding payment (missed 
contributions)
■ A “missed contribution” event occurs when an employer fails to make a required installment or 

payment to a plan, and when an employer fails to make a contribution required as a condition of a 
funding waiver.  Reporting is waived if the contribution is made within 30 days of the due date, or if 
the plan quali�es for the small-plan waiver and the missed contribution was a quarterly contribu-
tion.  The �nal regulations also add a waiver for missed contributions where such failure is due 
solely to the plan sponsor’s failure to timely make a funding balance election. 

■ Reporting on Form 200 is considered to satisfy the reportable event requirements as well.

Inability to pay bene�ts when due 
■ A plan’s current or projected inability to pay bene�ts as they become due is a reportable event.  The 

only available waiver under the �nal regulations is for plans that are not exempt from the liquidity 
shortfall rules for a given plan year.  Plans are not required to report a failure to pay bene�ts when 
due if such failure is caused by the inability to locate the payee, or if the delay was an administra-
tive delay of less than two months (or less than two bene�t payment periods, if shorter). 

Distribution to a substantial owner 
■ A substantial owner is a person who owns more than 10 percent of a plan’s contributing sponsor.  

A reportable event occurs when the distribution to a substantial owner is greater than $10,000, is 
not made by reason of the owner’s death, and involves a plan that has unfunded vested bene�ts 
after the distribution is made, and either (i) the distribution exceeds one percent of plan assets for 
each of the two preceding plan years, or (ii)  distributions to all substantial owners exceed �ve 
percent of plan assets for each of the two immediately preceding plan years.  

■ The well-funded plan waiver, low-risk-of-default waiver and public-company waiver are available 
for qualifying entities.

■ Distributions to substantial owners in the form of an annuity are only required to be reported once.

Change in contributing sponsor or controlled group 
■ A reportable event attributable to a change in contributing sponsor or controlled group occurs when 

one or more sponsors or groups cease to be part of a plan’s controlled group (generally, entities 
with an 80 percent ownership af�liation).  It is important to bear in mind that the 30-day deadline 
for reporting may be measured from a date prior to the actual closing.  For example, signing a 
legally binding agreement can trigger reporting, even if conditions to closing have yet to be ful�lled. 
A reportable event does not occur merely when one member of a controlled group merges into 
another, although intra-group liquidations can trigger reporting under the liquidation event 
described below.  Likewise, a reorganization involving a mere change in identity, form or place of 
organization does not require reporting.  

■ Waivers are available if the entities involved are 10 percent or less of the plan’s old controlled 
group, and when the departing members are foreign entities (other than a foreign parent).  In 
addition, the small-plan waiver, the public-company waiver, the well-funded plan waiver and 
low-risk-of-default waiver are available for qualifying entities.
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■ As a result of the cessation, there is a “workforce reduction” of more than 15% of all “eligible 
employees” of the employer.

The amended version of Section 4062(e) has important implications for plan sponsors.

First, the new permanency requirement prevents an employer from triggering a Section 4062(e) event 
when there is merely a temporary cessation of operations at one of the employer’s facilities.  

Second, “workforce reduction” and “eligible employee” are new de�ned terms designed to ensure Section 
4062(e) liability is only triggered when the event is signi�cant in proportion to the employer’s entire 
controlled group.  Under the prior law, due to increasingly limited participation in de�ned bene�t plans, a 
cessation that affected a very small percentage of the employer’s employees could, in many cases, trigger 
Section 4062(e) liability.  

The size of a “workforce reduction,” de�ned as a separation from employment due to the employer’s 
permanent cessation of operations at a facility, is determined on a facility-by-facility basis.  In determining 
whether the workforce reduction connected to a cessation of operations at a facility exceeds the 15% 
threshold, the employer must include all employee terminations related to the cessation within the last 
three years.  However, terminated employees replaced by other U.S. citizens or residents at the same or 
another U.S. facility of the employer can be disregarded when calculating the size of the workforce 
reduction.  In addition, employees who terminate employment in connection with a business divestiture 
but who are either retained by the purchaser or replaced by the purchaser with other U.S. citizens or 
residents can be disregarded to the extent that either (i) they did not participate in a single-employer 
de�ned bene�t plan or (ii) responsibility for their portion of the seller’s plan is assumed by the purchaser.  

The term “eligible employees” includes all employees eligible to participate in any employee pension 
bene�t plan maintained by the employer, including a 401(k) de�ned contribution plan, rather than just 
employees participating in a de�ned bene�t plan.  Thus, although the threshold percentage was reduced 
from 20% to 15%, the Section 4062(e) calculation now measures the size of a workforce reduction 
against the total workforce participating in the employer’s retirement plans, not just the portion of the 
workforce with bene�ts under a given de�ned bene�t plan.  For employers with broad-based retirement 
plan participation, this may result in almost all employees within the controlled group counting towards 
the total number of “eligible employees.”  Since many de�ned bene�t plans are frozen or available only to 
a subset of the sponsoring employer’s workforce, most employers should �nd that the new approach 
signi�cantly reduces the risk that a transaction will surpass the threshold percentage required to trigger 
Section 4062(e) liability.  The exceptions now available for relocations and divestitures can also help 
mitigate Section 4062(e) risk.

The following compares the old and new Section 4062(e) calculations:

Prior Formula
# of employee participants under the de�ned bene�t plan at issue who separate
employment as a result of the cessation (calculated on plan-wide basis)  > 20%

total # of employee participants under the de�ned bene�t plan at issue

New Formula
# of employee participants at the facility where the cessation of operations occurs
under any of the employer’s pension bene�t plans who separate employment as a
result of the cessation (excluding relocated or divested positions meeting
requirements to be disregarded)      > 15%

total # of employee participants under all of the employer’s pension bene�t plans
(calculated on a controlled group basis, for all facilities)

Upon the occurrence of a Section 4062(e) event, ERISA historically has required the plan sponsor to post 
security for the plan in the form of a bond or escrow.  Now, the December 2014 amendment to Section 
4062(e) provides plan sponsors an option to satisfy Section 4062(e) liability by contributing, each year for 
seven years, an amount equal to 1/7 of the plan’s unfunded vested bene�ts for the plan year prior to the 
cessation multiplied by a “reduction fraction,” subject to certain caps.  The “reduction fraction” is equal to 
the number of participants with accrued bene�ts under the plan who were included in determining the 
workforce reduction as a result of the cessation, divided by the number of eligible employees who are 
participants with accrued bene�ts under the plan. These contributions are in addition to the regular 
minimum funding contributions.  However, none of these special annual contributions will exceed the 
excess of (i) 25% of the difference between the market value of the assets of the plan and the funding 
target of the plan for the preceding plan year over (ii) the minimum required contribution for the plan year.  
The annual contribution is waived if the IRS grants a minimum funding waiver for the year.
The employer’s obligation to make these special contributions ceases entirely if the plan becomes 90% 
funded, even if the plan’s level of funding later drops below 90%.  In any event, the PBGC expects that 
this optional installment plan will be less expensive for plan sponsors than what would be paid under the 
default calculation of Section 4062(e) liability, and the contribution approach also has the bene�t of 
putting the employer’s funds directly to work to reduce the plan’s unfunded liabilities, in contrast to a 
bond or escrow arrangement.  However, funds contributed to the plan become the property of the plan, 
like other plan contributions, in contrast to amounts placed in escrow.  Accordingly, each affected 
employer must decide for itself whether the contribution approach is advantageous.  The employer must 
notify the PBGC of its intention to meet its Section 4062(e) liability in this fashion within 30 days after 
�ling the Section 4062(e) notice (or the date the PBGC determines that a cessation has occurred, as 
applicable).

An employer must notify the PBGC within 60 days of the 4062(e) event.

PBGC Enforcement of Section 4062(e)
In 2010, the PBGC issued a proposed rule that expanded the scope of Section 4062(e) far beyond what 
employers had historically understood it to encompass.  The proposed regulations and the PBGC’s efforts 
to enforce them met with strong objections.  In 2012, the PBGC partially conceded to the opposition, 
announcing a pilot program that excused the provision of security by “�nancially sound” or “creditworthy” 
companies, and with respect to plans with 100 or fewer participants. Companies that met these excep-
tions were still required to report, and the PBGC would then determine whether to require security.  The 
PBGC released guidelines for determining whether a company quali�ed as "�nancially sound.”  Those 
guidelines indicated that a company with (1) a strong credit rating (generally, at least a rating of Baa3 by 
Moody’s and BBB- by S&P, or at least one of those minimum ratings (if the company was rated by only 
one of the agencies)), or (2) if the company was not rated by either agency, an acceptable D&B Financial 
Stress Score and a low debt-to-asset ratio, would be considered “�nancially sound.” Like the proposed 
regulations themselves, this enforcement policy was controversial.  

On July 8, 2014, the PBGC announced that it was imposing a moratorium on enforcement of all 4062(e) 
cases through the end of 2014 while it considered ways to minimize the regulation’s effect on companies’ 
business activities.  As a result of the enactment of H.R. 83 on December 16, 2014, the PBGC ended its 
enforcement moratorium.  However, H.R. 83 speci�cally requires the PBGC to apply its enforcement policy 
as in effect on June 1, 2014 to future 4062(e) enforcement actions.  For now, plan sponsors should 
expect the PBGC to resume enforcement activity on that basis, with further Section 4062(e) guidance 
expected in the future.

Planning Ahead
Although �ling a reportable event notice is generally straightforward, identifying events that require a �ling 
(and available exceptions) can be dif�cult.  Staying in contact with your plan actuary and consulting 
counsel when potential reporting situations arise are important parts of keeping your pension plan in 
compliance and avoiding costly reporting penalties.

In particular, employers planning workforce reductions, restructurings or business acquisitions or divesti-
tures need to consider their reporting obligations, especially if advance notice is required. Bear in mind 
that upon receiving a report, the PBGC may contact the employer and ask for information on plan 
contributions if it is concerned about the plan’s �nancial well-being.  The PBGC also monitors public 
announcements of transactions, and may reach out to the parties to a transaction and require contribu-
tions or other assurances of plan solvency in advance of the transaction.

If you have any questions regarding this LEGALcurrents®, please do not hesitate to contact any member 
of our �rm’s Employee Bene�ts and Executive Compensation Practice Area at (585) 232-6500.  

Liquidation of contributing sponsor or controlled group 
member
■ Any event involving the liquidation of a member of a plan’s controlled group, including a liquidation 

into another controlled group member, a proceeding to dissolve, or actual dissolution of a member 
company, will trigger a reportable event.  Waivers currently are available if the entities involved are 
10 percent or less of the plan’s old controlled group and all plans previously sponsored by the 
liquidated member will continue to be sponsored by a group member, and also in cases involving 
foreign group members other than a foreign parent.

Extraordinary dividend or stock redemption
■ When any member of a plan’s controlled group declares a dividend or redeems stock above certain 

thresholds, a �ling obligation may be triggered.  The well-funded plan waiver, low-risk-of-default 
waiver, public-company waiver and small-plan waiver are available for qualifying entities.  Reporting 
is also waived when a distribution is made by a foreign entity other than a foreign parent and the 
sole recipients are other group members, and when the person making the distribution represents 
less than 10 percent of the plan’s old controlled group. 

Transfer of bene�t liabilities 
■ When a plan transfers bene�t liabilities outside of the controlled group, a �ling obligation is 

triggered if the amount transferred within a 12 month period is three percent or more of the plan’s 
total bene�t liabilities.  The payment of a lump sum or purchase of an irrevocable commitment to 
provide an annuity are not reportable events under this category.

■ The small-plan waiver, public-company waiver, well-funded-plan waiver and low-risk-of-default 
waiver are available for qualifying entities.

Application for minimum funding waiver   
■ An application to the IRS for a minimum funding waiver is a reportable event and triggers a PBGC 

�ling obligation. 

■ There are no exceptions to this �ling obligation. 

Loan Default 
■ When a member of a plan’s controlled group defaults on a loan with an outstanding balance of $10 

million or more, a reportable event occurs if: 

 ■ The lender accelerates the loan or there is a default under the loan agreement, or 

 ■ The lender waives or agrees to an amendment of the loan agreement for the purpose of curing 
    or avoiding a default.

Reporting is waived if the debtor is not a contributing plan sponsor and represents less than 10 percent 
of the plan’s controlled group, as well as if the default occurred with respect to a foreign member other 
than a foreign parent.

Insolvency or similar settlement  
■ When any member of a plan’s controlled group is the subject of an insolvency (other than a 

bankruptcy case under the Bankruptcy Code), commences or is the subject of a proceeding to 
effect a composition, extension or settlement with creditors, executes a general assignment for the 

bene�t of creditors, or otherwise undertakes to effect a nonjudicial settlement or similar arrange-
ment with substantially all of its creditors, a reportable event occurs.  Reporting is waived if the 
member is a foreign entity other than a foreign parent, or is not the plan sponsor and represents 
less than 10 percent of the plan’s controlled group.

Advance Reporting Requirements: Which Entities Must File in 
Advance?
Public companies are not subject to the advance reporting requirements.  A contributing sponsor or 
controlled group member which is not a public company is subject to advance reporting if the controlled 
group has one or more plans that have unfunded vested bene�ts exceeding $50 million, and the aggre-
gate level of plan assets is less than 90 percent of the aggregate premium funding target.

Contributing sponsors subject to the advance reporting requirements must notify the PBGC 30 days prior 
to the effective date of the reportable event.

The reportable events for which advance reporting is required are as follows: 

■ Change in contributing sponsor or controlled group 

■ Liquidation of a member of the plan’s controlled group 

■ Extraordinary dividend or stock redemption 

■ Transfer of bene�t liabilities 

■ Application for minimum funding waiver 

■ Loan default 

■ Insolvency or similar settlement 

As in the case of post-event reporting, waivers and extensions may apply. 

Section 4062(e)
While a reduction in active participants can be a reportable event, it may also be associated with separate 
�ling obligations and an obligation to provide security for the satisfaction of the employer’s plan obliga-
tions under Section 4062(e) of ERISA.  On December 16, 2014, the President signed H.R. 83, which 
substantially amended Section 4062(e) of ERISA to address business community concerns regarding the 
PBGC’s aggressive interpretation of Section 4062(e) and the agency’s efforts to intensify enforcement.  
Under the previous version of the statute, a Section 4062(e) event occurred if: 

■ An employer maintained one or more single-employer quali�ed de�ned bene�t plans, 

■ The employer ceased an operation at a facility in any location, and 

■ As a result of the cessation, there was a separation of employment for more than 20% of active 
(i.e., employed) plan participants.  It did not matter whether the participants were accruing bene�ts, 
only whether they were employed by the plan sponsor or its af�liates.

Under the amended version of the statute, a Section 4062(e) event occurs if:

■ An employer maintains one or more single-employer quali�ed de�ned bene�t plans that, as of the 
valuation date of the plan year preceding a cessation of operations, had at least 100 participants 
with accrued bene�ts and whose ratio of assets (at market value) to funding target (as determined 
for PBGC premium purposes) was less than 90%,

■ The employer permanently ceases operations at a facility in any location, and



Failure to make required minimum funding payment (missed 
contributions)
■ A “missed contribution” event occurs when an employer fails to make a required installment or 

payment to a plan, and when an employer fails to make a contribution required as a condition of a 
funding waiver.  Reporting is waived if the contribution is made within 30 days of the due date, or if 
the plan quali�es for the small-plan waiver and the missed contribution was a quarterly contribu-
tion.  The �nal regulations also add a waiver for missed contributions where such failure is due 
solely to the plan sponsor’s failure to timely make a funding balance election. 

■ Reporting on Form 200 is considered to satisfy the reportable event requirements as well.

Inability to pay bene�ts when due 
■ A plan’s current or projected inability to pay bene�ts as they become due is a reportable event.  The 

only available waiver under the �nal regulations is for plans that are not exempt from the liquidity 
shortfall rules for a given plan year.  Plans are not required to report a failure to pay bene�ts when 
due if such failure is caused by the inability to locate the payee, or if the delay was an administra-
tive delay of less than two months (or less than two bene�t payment periods, if shorter). 

Distribution to a substantial owner 
■ A substantial owner is a person who owns more than 10 percent of a plan’s contributing sponsor.  

A reportable event occurs when the distribution to a substantial owner is greater than $10,000, is 
not made by reason of the owner’s death, and involves a plan that has unfunded vested bene�ts 
after the distribution is made, and either (i) the distribution exceeds one percent of plan assets for 
each of the two preceding plan years, or (ii)  distributions to all substantial owners exceed �ve 
percent of plan assets for each of the two immediately preceding plan years.  

■ The well-funded plan waiver, low-risk-of-default waiver and public-company waiver are available 
for qualifying entities.

■ Distributions to substantial owners in the form of an annuity are only required to be reported once.

Change in contributing sponsor or controlled group 
■ A reportable event attributable to a change in contributing sponsor or controlled group occurs when 

one or more sponsors or groups cease to be part of a plan’s controlled group (generally, entities 
with an 80 percent ownership af�liation).  It is important to bear in mind that the 30-day deadline 
for reporting may be measured from a date prior to the actual closing.  For example, signing a 
legally binding agreement can trigger reporting, even if conditions to closing have yet to be ful�lled. 
A reportable event does not occur merely when one member of a controlled group merges into 
another, although intra-group liquidations can trigger reporting under the liquidation event 
described below.  Likewise, a reorganization involving a mere change in identity, form or place of 
organization does not require reporting.  

■ Waivers are available if the entities involved are 10 percent or less of the plan’s old controlled 
group, and when the departing members are foreign entities (other than a foreign parent).  In 
addition, the small-plan waiver, the public-company waiver, the well-funded plan waiver and 
low-risk-of-default waiver are available for qualifying entities.
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Single-Employer De�ned Bene�t Plans:
PBGC Reporting Obligations

Understanding Reportable Event Rules and Section 4062(e) 
Obligations for Single-Employer De�ned Bene�t Plans
The Pension Bene�t Guaranty Corporation (“PBGC”) is a federal agency created by the Employee Retire-
ment Income Security Act of 1974, as amended (“ERISA”). The PBGC is responsible for protecting the 
pension bene�ts of employees in private-sector de�ned bene�t plans in the event that the plan and 
sponsoring employer have insuf�cient assets to provide those bene�ts.

Under federal law, sponsors of single-employer de�ned bene�t plans are required to notify the PBGC of 
the occurrence of “reportable events.”  Some reportable events directly involve the plan, such as an 
inability to pay bene�ts when due.  Other events may involve a member of the group that sponsors the 
plan, such as a loan default by the plan sponsor or one of its af�liates.  In the event of a permanent 
cessation of operations at a facility, special reporting rules may apply under Section 4062(e) of ERISA, and 
the employer may be required to secure all or part of its plan obligations.

The PBGC can assess penalties of up to $1,100 per day for violation of the reportable event rules, as well 
as for violation of Section 4062(e).  As a result, timely reporting is imperative. Plan sponsors must keep 
plan actuaries and attorneys informed of events, which could trigger a reporting requirement, and work 
with counsel and their actuaries to identify available exceptions or �le required reports.  Although most 
situations require reports to be �led 30 days after the event (60 days, in the case of Section 4062(e) 
reports), some situations require reporting 30 days in advance of the reportable event.

In addition to circumstances that require employers to notify the PBGC, the PBGC also monitors the 
business activities of de�ned bene�t plan sponsors, and may initiate contact with an employer if it 
believes the employer’s activities or �nancial situation warrants concern.  If the PBGC’s concerns are not 
resolved by its discussions with the employer, the PBGC may require the employer to make contributions 
to the plan or take other measures to satisfy the PBGC regarding the plan’s �nancial security, or may seek 
to have the plan terminated and thus accelerate the employer’s funding obligations.  Accordingly, employ-
ers in precarious �nancial circumstances and employers engaging in business transactions or other 
signi�cant activity may be contacted by the PBGC even if a reportable event has not yet occurred.

Post-Event Reporting: Which Events Trigger a Filing
Obligation?
On September 11, 2015, the PBGC issued long-awaited �nal regulations addressing the reportable event 
rules.  The �nal regulations revised the applicable reporting event waivers and the de�nition of several of 
the reportable events.  

For events requiring post-event reporting to the PBGC, the plan administrator and contributing sponsor of 
each affected plan are required to report the event to the PBGC within 30 days after the person respon-
sible for reporting knows, or has reason to know, that a reportable event has occurred.  Extensions are 
available in various circumstances.  A �ling by one person required to �le on behalf of a given plan is 
treated as satisfying the �ling obligations for the other people required to �le in connection with that plan.

■ As a result of the cessation, there is a “workforce reduction” of more than 15% of all “eligible 
employees” of the employer.

The amended version of Section 4062(e) has important implications for plan sponsors.

First, the new permanency requirement prevents an employer from triggering a Section 4062(e) event 
when there is merely a temporary cessation of operations at one of the employer’s facilities.  

Second, “workforce reduction” and “eligible employee” are new de�ned terms designed to ensure Section 
4062(e) liability is only triggered when the event is signi�cant in proportion to the employer’s entire 
controlled group.  Under the prior law, due to increasingly limited participation in de�ned bene�t plans, a 
cessation that affected a very small percentage of the employer’s employees could, in many cases, trigger 
Section 4062(e) liability.  

The size of a “workforce reduction,” de�ned as a separation from employment due to the employer’s 
permanent cessation of operations at a facility, is determined on a facility-by-facility basis.  In determining 
whether the workforce reduction connected to a cessation of operations at a facility exceeds the 15% 
threshold, the employer must include all employee terminations related to the cessation within the last 
three years.  However, terminated employees replaced by other U.S. citizens or residents at the same or 
another U.S. facility of the employer can be disregarded when calculating the size of the workforce 
reduction.  In addition, employees who terminate employment in connection with a business divestiture 
but who are either retained by the purchaser or replaced by the purchaser with other U.S. citizens or 
residents can be disregarded to the extent that either (i) they did not participate in a single-employer 
de�ned bene�t plan or (ii) responsibility for their portion of the seller’s plan is assumed by the purchaser.  

The term “eligible employees” includes all employees eligible to participate in any employee pension 
bene�t plan maintained by the employer, including a 401(k) de�ned contribution plan, rather than just 
employees participating in a de�ned bene�t plan.  Thus, although the threshold percentage was reduced 
from 20% to 15%, the Section 4062(e) calculation now measures the size of a workforce reduction 
against the total workforce participating in the employer’s retirement plans, not just the portion of the 
workforce with bene�ts under a given de�ned bene�t plan.  For employers with broad-based retirement 
plan participation, this may result in almost all employees within the controlled group counting towards 
the total number of “eligible employees.”  Since many de�ned bene�t plans are frozen or available only to 
a subset of the sponsoring employer’s workforce, most employers should �nd that the new approach 
signi�cantly reduces the risk that a transaction will surpass the threshold percentage required to trigger 
Section 4062(e) liability.  The exceptions now available for relocations and divestitures can also help 
mitigate Section 4062(e) risk.

The following compares the old and new Section 4062(e) calculations:

Prior Formula
# of employee participants under the de�ned bene�t plan at issue who separate
employment as a result of the cessation (calculated on plan-wide basis)  > 20%

total # of employee participants under the de�ned bene�t plan at issue

New Formula
# of employee participants at the facility where the cessation of operations occurs
under any of the employer’s pension bene�t plans who separate employment as a
result of the cessation (excluding relocated or divested positions meeting
requirements to be disregarded)      > 15%

total # of employee participants under all of the employer’s pension bene�t plans
(calculated on a controlled group basis, for all facilities)

Upon the occurrence of a Section 4062(e) event, ERISA historically has required the plan sponsor to post 
security for the plan in the form of a bond or escrow.  Now, the December 2014 amendment to Section 
4062(e) provides plan sponsors an option to satisfy Section 4062(e) liability by contributing, each year for 
seven years, an amount equal to 1/7 of the plan’s unfunded vested bene�ts for the plan year prior to the 
cessation multiplied by a “reduction fraction,” subject to certain caps.  The “reduction fraction” is equal to 
the number of participants with accrued bene�ts under the plan who were included in determining the 
workforce reduction as a result of the cessation, divided by the number of eligible employees who are 
participants with accrued bene�ts under the plan. These contributions are in addition to the regular 
minimum funding contributions.  However, none of these special annual contributions will exceed the 
excess of (i) 25% of the difference between the market value of the assets of the plan and the funding 
target of the plan for the preceding plan year over (ii) the minimum required contribution for the plan year.  
The annual contribution is waived if the IRS grants a minimum funding waiver for the year.
The employer’s obligation to make these special contributions ceases entirely if the plan becomes 90% 
funded, even if the plan’s level of funding later drops below 90%.  In any event, the PBGC expects that 
this optional installment plan will be less expensive for plan sponsors than what would be paid under the 
default calculation of Section 4062(e) liability, and the contribution approach also has the bene�t of 
putting the employer’s funds directly to work to reduce the plan’s unfunded liabilities, in contrast to a 
bond or escrow arrangement.  However, funds contributed to the plan become the property of the plan, 
like other plan contributions, in contrast to amounts placed in escrow.  Accordingly, each affected 
employer must decide for itself whether the contribution approach is advantageous.  The employer must 
notify the PBGC of its intention to meet its Section 4062(e) liability in this fashion within 30 days after 
�ling the Section 4062(e) notice (or the date the PBGC determines that a cessation has occurred, as 
applicable).

An employer must notify the PBGC within 60 days of the 4062(e) event.

PBGC Enforcement of Section 4062(e)
In 2010, the PBGC issued a proposed rule that expanded the scope of Section 4062(e) far beyond what 
employers had historically understood it to encompass.  The proposed regulations and the PBGC’s efforts 
to enforce them met with strong objections.  In 2012, the PBGC partially conceded to the opposition, 
announcing a pilot program that excused the provision of security by “�nancially sound” or “creditworthy” 
companies, and with respect to plans with 100 or fewer participants. Companies that met these excep-
tions were still required to report, and the PBGC would then determine whether to require security.  The 
PBGC released guidelines for determining whether a company quali�ed as "�nancially sound.”  Those 
guidelines indicated that a company with (1) a strong credit rating (generally, at least a rating of Baa3 by 
Moody’s and BBB- by S&P, or at least one of those minimum ratings (if the company was rated by only 
one of the agencies)), or (2) if the company was not rated by either agency, an acceptable D&B Financial 
Stress Score and a low debt-to-asset ratio, would be considered “�nancially sound.” Like the proposed 
regulations themselves, this enforcement policy was controversial.  

On July 8, 2014, the PBGC announced that it was imposing a moratorium on enforcement of all 4062(e) 
cases through the end of 2014 while it considered ways to minimize the regulation’s effect on companies’ 
business activities.  As a result of the enactment of H.R. 83 on December 16, 2014, the PBGC ended its 
enforcement moratorium.  However, H.R. 83 speci�cally requires the PBGC to apply its enforcement policy 
as in effect on June 1, 2014 to future 4062(e) enforcement actions.  For now, plan sponsors should 
expect the PBGC to resume enforcement activity on that basis, with further Section 4062(e) guidance 
expected in the future.

Planning Ahead
Although �ling a reportable event notice is generally straightforward, identifying events that require a �ling 
(and available exceptions) can be dif�cult.  Staying in contact with your plan actuary and consulting 
counsel when potential reporting situations arise are important parts of keeping your pension plan in 
compliance and avoiding costly reporting penalties.

In particular, employers planning workforce reductions, restructurings or business acquisitions or divesti-
tures need to consider their reporting obligations, especially if advance notice is required. Bear in mind 
that upon receiving a report, the PBGC may contact the employer and ask for information on plan 
contributions if it is concerned about the plan’s �nancial well-being.  The PBGC also monitors public 
announcements of transactions, and may reach out to the parties to a transaction and require contribu-
tions or other assurances of plan solvency in advance of the transaction.

If you have any questions regarding this LEGALcurrents®, please do not hesitate to contact any member 
of our �rm’s Employee Bene�ts and Executive Compensation Practice Area at (585) 232-6500.  

Liquidation of contributing sponsor or controlled group 
member
■ Any event involving the liquidation of a member of a plan’s controlled group, including a liquidation 

into another controlled group member, a proceeding to dissolve, or actual dissolution of a member 
company, will trigger a reportable event.  Waivers currently are available if the entities involved are 
10 percent or less of the plan’s old controlled group and all plans previously sponsored by the 
liquidated member will continue to be sponsored by a group member, and also in cases involving 
foreign group members other than a foreign parent.

Extraordinary dividend or stock redemption
■ When any member of a plan’s controlled group declares a dividend or redeems stock above certain 

thresholds, a �ling obligation may be triggered.  The well-funded plan waiver, low-risk-of-default 
waiver, public-company waiver and small-plan waiver are available for qualifying entities.  Reporting 
is also waived when a distribution is made by a foreign entity other than a foreign parent and the 
sole recipients are other group members, and when the person making the distribution represents 
less than 10 percent of the plan’s old controlled group. 

Transfer of bene�t liabilities 
■ When a plan transfers bene�t liabilities outside of the controlled group, a �ling obligation is 

triggered if the amount transferred within a 12 month period is three percent or more of the plan’s 
total bene�t liabilities.  The payment of a lump sum or purchase of an irrevocable commitment to 
provide an annuity are not reportable events under this category.

■ The small-plan waiver, public-company waiver, well-funded-plan waiver and low-risk-of-default 
waiver are available for qualifying entities.

Application for minimum funding waiver   
■ An application to the IRS for a minimum funding waiver is a reportable event and triggers a PBGC 

�ling obligation. 

■ There are no exceptions to this �ling obligation. 

Loan Default 
■ When a member of a plan’s controlled group defaults on a loan with an outstanding balance of $10 

million or more, a reportable event occurs if: 

 ■ The lender accelerates the loan or there is a default under the loan agreement, or 

 ■ The lender waives or agrees to an amendment of the loan agreement for the purpose of curing 
    or avoiding a default.

Reporting is waived if the debtor is not a contributing plan sponsor and represents less than 10 percent 
of the plan’s controlled group, as well as if the default occurred with respect to a foreign member other 
than a foreign parent.

Insolvency or similar settlement  
■ When any member of a plan’s controlled group is the subject of an insolvency (other than a 

bankruptcy case under the Bankruptcy Code), commences or is the subject of a proceeding to 
effect a composition, extension or settlement with creditors, executes a general assignment for the 

bene�t of creditors, or otherwise undertakes to effect a nonjudicial settlement or similar arrange-
ment with substantially all of its creditors, a reportable event occurs.  Reporting is waived if the 
member is a foreign entity other than a foreign parent, or is not the plan sponsor and represents 
less than 10 percent of the plan’s controlled group.

Advance Reporting Requirements: Which Entities Must File in 
Advance?
Public companies are not subject to the advance reporting requirements.  A contributing sponsor or 
controlled group member which is not a public company is subject to advance reporting if the controlled 
group has one or more plans that have unfunded vested bene�ts exceeding $50 million, and the aggre-
gate level of plan assets is less than 90 percent of the aggregate premium funding target.

Contributing sponsors subject to the advance reporting requirements must notify the PBGC 30 days prior 
to the effective date of the reportable event.

The reportable events for which advance reporting is required are as follows: 

■ Change in contributing sponsor or controlled group 

■ Liquidation of a member of the plan’s controlled group 

■ Extraordinary dividend or stock redemption 

■ Transfer of bene�t liabilities 

■ Application for minimum funding waiver 

■ Loan default 

■ Insolvency or similar settlement 

As in the case of post-event reporting, waivers and extensions may apply. 

Section 4062(e)
While a reduction in active participants can be a reportable event, it may also be associated with separate 
�ling obligations and an obligation to provide security for the satisfaction of the employer’s plan obliga-
tions under Section 4062(e) of ERISA.  On December 16, 2014, the President signed H.R. 83, which 
substantially amended Section 4062(e) of ERISA to address business community concerns regarding the 
PBGC’s aggressive interpretation of Section 4062(e) and the agency’s efforts to intensify enforcement.  
Under the previous version of the statute, a Section 4062(e) event occurred if: 

■ An employer maintained one or more single-employer quali�ed de�ned bene�t plans, 

■ The employer ceased an operation at a facility in any location, and 

■ As a result of the cessation, there was a separation of employment for more than 20% of active 
(i.e., employed) plan participants.  It did not matter whether the participants were accruing bene�ts, 
only whether they were employed by the plan sponsor or its af�liates.

Under the amended version of the statute, a Section 4062(e) event occurs if:

■ An employer maintains one or more single-employer quali�ed de�ned bene�t plans that, as of the 
valuation date of the plan year preceding a cessation of operations, had at least 100 participants 
with accrued bene�ts and whose ratio of assets (at market value) to funding target (as determined 
for PBGC premium purposes) was less than 90%,

■ The employer permanently ceases operations at a facility in any location, and



Failure to make required minimum funding payment (missed 
contributions)
■ A “missed contribution” event occurs when an employer fails to make a required installment or 

payment to a plan, and when an employer fails to make a contribution required as a condition of a 
funding waiver.  Reporting is waived if the contribution is made within 30 days of the due date, or if 
the plan quali�es for the small-plan waiver and the missed contribution was a quarterly contribu-
tion.  The �nal regulations also add a waiver for missed contributions where such failure is due 
solely to the plan sponsor’s failure to timely make a funding balance election. 

■ Reporting on Form 200 is considered to satisfy the reportable event requirements as well.

Inability to pay bene�ts when due 
■ A plan’s current or projected inability to pay bene�ts as they become due is a reportable event.  The 

only available waiver under the �nal regulations is for plans that are not exempt from the liquidity 
shortfall rules for a given plan year.  Plans are not required to report a failure to pay bene�ts when 
due if such failure is caused by the inability to locate the payee, or if the delay was an administra-
tive delay of less than two months (or less than two bene�t payment periods, if shorter). 

Distribution to a substantial owner 
■ A substantial owner is a person who owns more than 10 percent of a plan’s contributing sponsor.  

A reportable event occurs when the distribution to a substantial owner is greater than $10,000, is 
not made by reason of the owner’s death, and involves a plan that has unfunded vested bene�ts 
after the distribution is made, and either (i) the distribution exceeds one percent of plan assets for 
each of the two preceding plan years, or (ii)  distributions to all substantial owners exceed �ve 
percent of plan assets for each of the two immediately preceding plan years.  

■ The well-funded plan waiver, low-risk-of-default waiver and public-company waiver are available 
for qualifying entities.

■ Distributions to substantial owners in the form of an annuity are only required to be reported once.

Change in contributing sponsor or controlled group 
■ A reportable event attributable to a change in contributing sponsor or controlled group occurs when 

one or more sponsors or groups cease to be part of a plan’s controlled group (generally, entities 
with an 80 percent ownership af�liation).  It is important to bear in mind that the 30-day deadline 
for reporting may be measured from a date prior to the actual closing.  For example, signing a 
legally binding agreement can trigger reporting, even if conditions to closing have yet to be ful�lled. 
A reportable event does not occur merely when one member of a controlled group merges into 
another, although intra-group liquidations can trigger reporting under the liquidation event 
described below.  Likewise, a reorganization involving a mere change in identity, form or place of 
organization does not require reporting.  

■ Waivers are available if the entities involved are 10 percent or less of the plan’s old controlled 
group, and when the departing members are foreign entities (other than a foreign parent).  In 
addition, the small-plan waiver, the public-company waiver, the well-funded plan waiver and 
low-risk-of-default waiver are available for qualifying entities.
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■ As a result of the cessation, there is a “workforce reduction” of more than 15% of all “eligible 
employees” of the employer.

The amended version of Section 4062(e) has important implications for plan sponsors.

First, the new permanency requirement prevents an employer from triggering a Section 4062(e) event 
when there is merely a temporary cessation of operations at one of the employer’s facilities.  

Second, “workforce reduction” and “eligible employee” are new de�ned terms designed to ensure Section 
4062(e) liability is only triggered when the event is signi�cant in proportion to the employer’s entire 
controlled group.  Under the prior law, due to increasingly limited participation in de�ned bene�t plans, a 
cessation that affected a very small percentage of the employer’s employees could, in many cases, trigger 
Section 4062(e) liability.  

The size of a “workforce reduction,” de�ned as a separation from employment due to the employer’s 
permanent cessation of operations at a facility, is determined on a facility-by-facility basis.  In determining 
whether the workforce reduction connected to a cessation of operations at a facility exceeds the 15% 
threshold, the employer must include all employee terminations related to the cessation within the last 
three years.  However, terminated employees replaced by other U.S. citizens or residents at the same or 
another U.S. facility of the employer can be disregarded when calculating the size of the workforce 
reduction.  In addition, employees who terminate employment in connection with a business divestiture 
but who are either retained by the purchaser or replaced by the purchaser with other U.S. citizens or 
residents can be disregarded to the extent that either (i) they did not participate in a single-employer 
de�ned bene�t plan or (ii) responsibility for their portion of the seller’s plan is assumed by the purchaser.  

The term “eligible employees” includes all employees eligible to participate in any employee pension 
bene�t plan maintained by the employer, including a 401(k) de�ned contribution plan, rather than just 
employees participating in a de�ned bene�t plan.  Thus, although the threshold percentage was reduced 
from 20% to 15%, the Section 4062(e) calculation now measures the size of a workforce reduction 
against the total workforce participating in the employer’s retirement plans, not just the portion of the 
workforce with bene�ts under a given de�ned bene�t plan.  For employers with broad-based retirement 
plan participation, this may result in almost all employees within the controlled group counting towards 
the total number of “eligible employees.”  Since many de�ned bene�t plans are frozen or available only to 
a subset of the sponsoring employer’s workforce, most employers should �nd that the new approach 
signi�cantly reduces the risk that a transaction will surpass the threshold percentage required to trigger 
Section 4062(e) liability.  The exceptions now available for relocations and divestitures can also help 
mitigate Section 4062(e) risk.

The following compares the old and new Section 4062(e) calculations:

Prior Formula
# of employee participants under the de�ned bene�t plan at issue who separate
employment as a result of the cessation (calculated on plan-wide basis)  > 20%

total # of employee participants under the de�ned bene�t plan at issue

New Formula
# of employee participants at the facility where the cessation of operations occurs
under any of the employer’s pension bene�t plans who separate employment as a
result of the cessation (excluding relocated or divested positions meeting
requirements to be disregarded)      > 15%

total # of employee participants under all of the employer’s pension bene�t plans
(calculated on a controlled group basis, for all facilities)

Upon the occurrence of a Section 4062(e) event, ERISA historically has required the plan sponsor to post 
security for the plan in the form of a bond or escrow.  Now, the December 2014 amendment to Section 
4062(e) provides plan sponsors an option to satisfy Section 4062(e) liability by contributing, each year for 
seven years, an amount equal to 1/7 of the plan’s unfunded vested bene�ts for the plan year prior to the 
cessation multiplied by a “reduction fraction,” subject to certain caps.  The “reduction fraction” is equal to 
the number of participants with accrued bene�ts under the plan who were included in determining the 
workforce reduction as a result of the cessation, divided by the number of eligible employees who are 
participants with accrued bene�ts under the plan. These contributions are in addition to the regular 
minimum funding contributions.  However, none of these special annual contributions will exceed the 
excess of (i) 25% of the difference between the market value of the assets of the plan and the funding 
target of the plan for the preceding plan year over (ii) the minimum required contribution for the plan year.  
The annual contribution is waived if the IRS grants a minimum funding waiver for the year.
The employer’s obligation to make these special contributions ceases entirely if the plan becomes 90% 
funded, even if the plan’s level of funding later drops below 90%.  In any event, the PBGC expects that 
this optional installment plan will be less expensive for plan sponsors than what would be paid under the 
default calculation of Section 4062(e) liability, and the contribution approach also has the bene�t of 
putting the employer’s funds directly to work to reduce the plan’s unfunded liabilities, in contrast to a 
bond or escrow arrangement.  However, funds contributed to the plan become the property of the plan, 
like other plan contributions, in contrast to amounts placed in escrow.  Accordingly, each affected 
employer must decide for itself whether the contribution approach is advantageous.  The employer must 
notify the PBGC of its intention to meet its Section 4062(e) liability in this fashion within 30 days after 
�ling the Section 4062(e) notice (or the date the PBGC determines that a cessation has occurred, as 
applicable).

An employer must notify the PBGC within 60 days of the 4062(e) event.

PBGC Enforcement of Section 4062(e)
In 2010, the PBGC issued a proposed rule that expanded the scope of Section 4062(e) far beyond what 
employers had historically understood it to encompass.  The proposed regulations and the PBGC’s efforts 
to enforce them met with strong objections.  In 2012, the PBGC partially conceded to the opposition, 
announcing a pilot program that excused the provision of security by “�nancially sound” or “creditworthy” 
companies, and with respect to plans with 100 or fewer participants. Companies that met these excep-
tions were still required to report, and the PBGC would then determine whether to require security.  The 
PBGC released guidelines for determining whether a company quali�ed as "�nancially sound.”  Those 
guidelines indicated that a company with (1) a strong credit rating (generally, at least a rating of Baa3 by 
Moody’s and BBB- by S&P, or at least one of those minimum ratings (if the company was rated by only 
one of the agencies)), or (2) if the company was not rated by either agency, an acceptable D&B Financial 
Stress Score and a low debt-to-asset ratio, would be considered “�nancially sound.” Like the proposed 
regulations themselves, this enforcement policy was controversial.  

On July 8, 2014, the PBGC announced that it was imposing a moratorium on enforcement of all 4062(e) 
cases through the end of 2014 while it considered ways to minimize the regulation’s effect on companies’ 
business activities.  As a result of the enactment of H.R. 83 on December 16, 2014, the PBGC ended its 
enforcement moratorium.  However, H.R. 83 speci�cally requires the PBGC to apply its enforcement policy 
as in effect on June 1, 2014 to future 4062(e) enforcement actions.  For now, plan sponsors should 
expect the PBGC to resume enforcement activity on that basis, with further Section 4062(e) guidance 
expected in the future.

Planning Ahead
Although �ling a reportable event notice is generally straightforward, identifying events that require a �ling 
(and available exceptions) can be dif�cult.  Staying in contact with your plan actuary and consulting 
counsel when potential reporting situations arise are important parts of keeping your pension plan in 
compliance and avoiding costly reporting penalties.

In particular, employers planning workforce reductions, restructurings or business acquisitions or divesti-
tures need to consider their reporting obligations, especially if advance notice is required. Bear in mind 
that upon receiving a report, the PBGC may contact the employer and ask for information on plan 
contributions if it is concerned about the plan’s �nancial well-being.  The PBGC also monitors public 
announcements of transactions, and may reach out to the parties to a transaction and require contribu-
tions or other assurances of plan solvency in advance of the transaction.

If you have any questions regarding this LEGALcurrents®, please do not hesitate to contact any member 
of our �rm’s Employee Bene�ts and Executive Compensation Practice Area at (585) 232-6500.  

Liquidation of contributing sponsor or controlled group 
member
■ Any event involving the liquidation of a member of a plan’s controlled group, including a liquidation 

into another controlled group member, a proceeding to dissolve, or actual dissolution of a member 
company, will trigger a reportable event.  Waivers currently are available if the entities involved are 
10 percent or less of the plan’s old controlled group and all plans previously sponsored by the 
liquidated member will continue to be sponsored by a group member, and also in cases involving 
foreign group members other than a foreign parent.

Extraordinary dividend or stock redemption
■ When any member of a plan’s controlled group declares a dividend or redeems stock above certain 

thresholds, a �ling obligation may be triggered.  The well-funded plan waiver, low-risk-of-default 
waiver, public-company waiver and small-plan waiver are available for qualifying entities.  Reporting 
is also waived when a distribution is made by a foreign entity other than a foreign parent and the 
sole recipients are other group members, and when the person making the distribution represents 
less than 10 percent of the plan’s old controlled group. 

Transfer of bene�t liabilities 
■ When a plan transfers bene�t liabilities outside of the controlled group, a �ling obligation is 

triggered if the amount transferred within a 12 month period is three percent or more of the plan’s 
total bene�t liabilities.  The payment of a lump sum or purchase of an irrevocable commitment to 
provide an annuity are not reportable events under this category.

■ The small-plan waiver, public-company waiver, well-funded-plan waiver and low-risk-of-default 
waiver are available for qualifying entities.

Application for minimum funding waiver   
■ An application to the IRS for a minimum funding waiver is a reportable event and triggers a PBGC 

�ling obligation. 

■ There are no exceptions to this �ling obligation. 

Loan Default 
■ When a member of a plan’s controlled group defaults on a loan with an outstanding balance of $10 

million or more, a reportable event occurs if: 

 ■ The lender accelerates the loan or there is a default under the loan agreement, or 

 ■ The lender waives or agrees to an amendment of the loan agreement for the purpose of curing 
    or avoiding a default.

Reporting is waived if the debtor is not a contributing plan sponsor and represents less than 10 percent 
of the plan’s controlled group, as well as if the default occurred with respect to a foreign member other 
than a foreign parent.

Insolvency or similar settlement  
■ When any member of a plan’s controlled group is the subject of an insolvency (other than a 

bankruptcy case under the Bankruptcy Code), commences or is the subject of a proceeding to 
effect a composition, extension or settlement with creditors, executes a general assignment for the 

bene�t of creditors, or otherwise undertakes to effect a nonjudicial settlement or similar arrange-
ment with substantially all of its creditors, a reportable event occurs.  Reporting is waived if the 
member is a foreign entity other than a foreign parent, or is not the plan sponsor and represents 
less than 10 percent of the plan’s controlled group.

Advance Reporting Requirements: Which Entities Must File in 
Advance?
Public companies are not subject to the advance reporting requirements.  A contributing sponsor or 
controlled group member which is not a public company is subject to advance reporting if the controlled 
group has one or more plans that have unfunded vested bene�ts exceeding $50 million, and the aggre-
gate level of plan assets is less than 90 percent of the aggregate premium funding target.

Contributing sponsors subject to the advance reporting requirements must notify the PBGC 30 days prior 
to the effective date of the reportable event.

The reportable events for which advance reporting is required are as follows: 

■ Change in contributing sponsor or controlled group 

■ Liquidation of a member of the plan’s controlled group 

■ Extraordinary dividend or stock redemption 

■ Transfer of bene�t liabilities 

■ Application for minimum funding waiver 

■ Loan default 

■ Insolvency or similar settlement 

As in the case of post-event reporting, waivers and extensions may apply. 

Section 4062(e)
While a reduction in active participants can be a reportable event, it may also be associated with separate 
�ling obligations and an obligation to provide security for the satisfaction of the employer’s plan obliga-
tions under Section 4062(e) of ERISA.  On December 16, 2014, the President signed H.R. 83, which 
substantially amended Section 4062(e) of ERISA to address business community concerns regarding the 
PBGC’s aggressive interpretation of Section 4062(e) and the agency’s efforts to intensify enforcement.  
Under the previous version of the statute, a Section 4062(e) event occurred if: 

■ An employer maintained one or more single-employer quali�ed de�ned bene�t plans, 

■ The employer ceased an operation at a facility in any location, and 

■ As a result of the cessation, there was a separation of employment for more than 20% of active 
(i.e., employed) plan participants.  It did not matter whether the participants were accruing bene�ts, 
only whether they were employed by the plan sponsor or its af�liates.

Under the amended version of the statute, a Section 4062(e) event occurs if:

■ An employer maintains one or more single-employer quali�ed de�ned bene�t plans that, as of the 
valuation date of the plan year preceding a cessation of operations, had at least 100 participants 
with accrued bene�ts and whose ratio of assets (at market value) to funding target (as determined 
for PBGC premium purposes) was less than 90%,

■ The employer permanently ceases operations at a facility in any location, and



Failure to make required minimum funding payment (missed 
contributions)
■ A “missed contribution” event occurs when an employer fails to make a required installment or 

payment to a plan, and when an employer fails to make a contribution required as a condition of a 
funding waiver.  Reporting is waived if the contribution is made within 30 days of the due date, or if 
the plan quali�es for the small-plan waiver and the missed contribution was a quarterly contribu-
tion.  The �nal regulations also add a waiver for missed contributions where such failure is due 
solely to the plan sponsor’s failure to timely make a funding balance election. 

■ Reporting on Form 200 is considered to satisfy the reportable event requirements as well.

Inability to pay bene�ts when due 
■ A plan’s current or projected inability to pay bene�ts as they become due is a reportable event.  The 

only available waiver under the �nal regulations is for plans that are not exempt from the liquidity 
shortfall rules for a given plan year.  Plans are not required to report a failure to pay bene�ts when 
due if such failure is caused by the inability to locate the payee, or if the delay was an administra-
tive delay of less than two months (or less than two bene�t payment periods, if shorter). 

Distribution to a substantial owner 
■ A substantial owner is a person who owns more than 10 percent of a plan’s contributing sponsor.  

A reportable event occurs when the distribution to a substantial owner is greater than $10,000, is 
not made by reason of the owner’s death, and involves a plan that has unfunded vested bene�ts 
after the distribution is made, and either (i) the distribution exceeds one percent of plan assets for 
each of the two preceding plan years, or (ii)  distributions to all substantial owners exceed �ve 
percent of plan assets for each of the two immediately preceding plan years.  

■ The well-funded plan waiver, low-risk-of-default waiver and public-company waiver are available 
for qualifying entities.

■ Distributions to substantial owners in the form of an annuity are only required to be reported once.

Change in contributing sponsor or controlled group 
■ A reportable event attributable to a change in contributing sponsor or controlled group occurs when 

one or more sponsors or groups cease to be part of a plan’s controlled group (generally, entities 
with an 80 percent ownership af�liation).  It is important to bear in mind that the 30-day deadline 
for reporting may be measured from a date prior to the actual closing.  For example, signing a 
legally binding agreement can trigger reporting, even if conditions to closing have yet to be ful�lled. 
A reportable event does not occur merely when one member of a controlled group merges into 
another, although intra-group liquidations can trigger reporting under the liquidation event 
described below.  Likewise, a reorganization involving a mere change in identity, form or place of 
organization does not require reporting.  

■ Waivers are available if the entities involved are 10 percent or less of the plan’s old controlled 
group, and when the departing members are foreign entities (other than a foreign parent).  In 
addition, the small-plan waiver, the public-company waiver, the well-funded plan waiver and 
low-risk-of-default waiver are available for qualifying entities.
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■ As a result of the cessation, there is a “workforce reduction” of more than 15% of all “eligible 
employees” of the employer.

The amended version of Section 4062(e) has important implications for plan sponsors.

First, the new permanency requirement prevents an employer from triggering a Section 4062(e) event 
when there is merely a temporary cessation of operations at one of the employer’s facilities.  

Second, “workforce reduction” and “eligible employee” are new de�ned terms designed to ensure Section 
4062(e) liability is only triggered when the event is signi�cant in proportion to the employer’s entire 
controlled group.  Under the prior law, due to increasingly limited participation in de�ned bene�t plans, a 
cessation that affected a very small percentage of the employer’s employees could, in many cases, trigger 
Section 4062(e) liability.  

The size of a “workforce reduction,” de�ned as a separation from employment due to the employer’s 
permanent cessation of operations at a facility, is determined on a facility-by-facility basis.  In determining 
whether the workforce reduction connected to a cessation of operations at a facility exceeds the 15% 
threshold, the employer must include all employee terminations related to the cessation within the last 
three years.  However, terminated employees replaced by other U.S. citizens or residents at the same or 
another U.S. facility of the employer can be disregarded when calculating the size of the workforce 
reduction.  In addition, employees who terminate employment in connection with a business divestiture 
but who are either retained by the purchaser or replaced by the purchaser with other U.S. citizens or 
residents can be disregarded to the extent that either (i) they did not participate in a single-employer 
de�ned bene�t plan or (ii) responsibility for their portion of the seller’s plan is assumed by the purchaser.  

The term “eligible employees” includes all employees eligible to participate in any employee pension 
bene�t plan maintained by the employer, including a 401(k) de�ned contribution plan, rather than just 
employees participating in a de�ned bene�t plan.  Thus, although the threshold percentage was reduced 
from 20% to 15%, the Section 4062(e) calculation now measures the size of a workforce reduction 
against the total workforce participating in the employer’s retirement plans, not just the portion of the 
workforce with bene�ts under a given de�ned bene�t plan.  For employers with broad-based retirement 
plan participation, this may result in almost all employees within the controlled group counting towards 
the total number of “eligible employees.”  Since many de�ned bene�t plans are frozen or available only to 
a subset of the sponsoring employer’s workforce, most employers should �nd that the new approach 
signi�cantly reduces the risk that a transaction will surpass the threshold percentage required to trigger 
Section 4062(e) liability.  The exceptions now available for relocations and divestitures can also help 
mitigate Section 4062(e) risk.

The following compares the old and new Section 4062(e) calculations:

Prior Formula
# of employee participants under the de�ned bene�t plan at issue who separate
employment as a result of the cessation (calculated on plan-wide basis)  > 20%

total # of employee participants under the de�ned bene�t plan at issue

New Formula
# of employee participants at the facility where the cessation of operations occurs
under any of the employer’s pension bene�t plans who separate employment as a
result of the cessation (excluding relocated or divested positions meeting
requirements to be disregarded)      > 15%

total # of employee participants under all of the employer’s pension bene�t plans
(calculated on a controlled group basis, for all facilities)

Upon the occurrence of a Section 4062(e) event, ERISA historically has required the plan sponsor to post 
security for the plan in the form of a bond or escrow.  Now, the December 2014 amendment to Section 
4062(e) provides plan sponsors an option to satisfy Section 4062(e) liability by contributing, each year for 
seven years, an amount equal to 1/7 of the plan’s unfunded vested bene�ts for the plan year prior to the 
cessation multiplied by a “reduction fraction,” subject to certain caps.  The “reduction fraction” is equal to 
the number of participants with accrued bene�ts under the plan who were included in determining the 
workforce reduction as a result of the cessation, divided by the number of eligible employees who are 
participants with accrued bene�ts under the plan. These contributions are in addition to the regular 
minimum funding contributions.  However, none of these special annual contributions will exceed the 
excess of (i) 25% of the difference between the market value of the assets of the plan and the funding 
target of the plan for the preceding plan year over (ii) the minimum required contribution for the plan year.  
The annual contribution is waived if the IRS grants a minimum funding waiver for the year.
The employer’s obligation to make these special contributions ceases entirely if the plan becomes 90% 
funded, even if the plan’s level of funding later drops below 90%.  In any event, the PBGC expects that 
this optional installment plan will be less expensive for plan sponsors than what would be paid under the 
default calculation of Section 4062(e) liability, and the contribution approach also has the bene�t of 
putting the employer’s funds directly to work to reduce the plan’s unfunded liabilities, in contrast to a 
bond or escrow arrangement.  However, funds contributed to the plan become the property of the plan, 
like other plan contributions, in contrast to amounts placed in escrow.  Accordingly, each affected 
employer must decide for itself whether the contribution approach is advantageous.  The employer must 
notify the PBGC of its intention to meet its Section 4062(e) liability in this fashion within 30 days after 
�ling the Section 4062(e) notice (or the date the PBGC determines that a cessation has occurred, as 
applicable).

An employer must notify the PBGC within 60 days of the 4062(e) event.

PBGC Enforcement of Section 4062(e)
In 2010, the PBGC issued a proposed rule that expanded the scope of Section 4062(e) far beyond what 
employers had historically understood it to encompass.  The proposed regulations and the PBGC’s efforts 
to enforce them met with strong objections.  In 2012, the PBGC partially conceded to the opposition, 
announcing a pilot program that excused the provision of security by “�nancially sound” or “creditworthy” 
companies, and with respect to plans with 100 or fewer participants. Companies that met these excep-
tions were still required to report, and the PBGC would then determine whether to require security.  The 
PBGC released guidelines for determining whether a company quali�ed as "�nancially sound.”  Those 
guidelines indicated that a company with (1) a strong credit rating (generally, at least a rating of Baa3 by 
Moody’s and BBB- by S&P, or at least one of those minimum ratings (if the company was rated by only 
one of the agencies)), or (2) if the company was not rated by either agency, an acceptable D&B Financial 
Stress Score and a low debt-to-asset ratio, would be considered “�nancially sound.” Like the proposed 
regulations themselves, this enforcement policy was controversial.  

On July 8, 2014, the PBGC announced that it was imposing a moratorium on enforcement of all 4062(e) 
cases through the end of 2014 while it considered ways to minimize the regulation’s effect on companies’ 
business activities.  As a result of the enactment of H.R. 83 on December 16, 2014, the PBGC ended its 
enforcement moratorium.  However, H.R. 83 speci�cally requires the PBGC to apply its enforcement policy 
as in effect on June 1, 2014 to future 4062(e) enforcement actions.  For now, plan sponsors should 
expect the PBGC to resume enforcement activity on that basis, with further Section 4062(e) guidance 
expected in the future.

Planning Ahead
Although �ling a reportable event notice is generally straightforward, identifying events that require a �ling 
(and available exceptions) can be dif�cult.  Staying in contact with your plan actuary and consulting 
counsel when potential reporting situations arise are important parts of keeping your pension plan in 
compliance and avoiding costly reporting penalties.

In particular, employers planning workforce reductions, restructurings or business acquisitions or divesti-
tures need to consider their reporting obligations, especially if advance notice is required. Bear in mind 
that upon receiving a report, the PBGC may contact the employer and ask for information on plan 
contributions if it is concerned about the plan’s �nancial well-being.  The PBGC also monitors public 
announcements of transactions, and may reach out to the parties to a transaction and require contribu-
tions or other assurances of plan solvency in advance of the transaction.

If you have any questions regarding this LEGALcurrents®, please do not hesitate to contact any member 
of our �rm’s Employee Bene�ts and Executive Compensation Practice Area at (585) 232-6500.  

Liquidation of contributing sponsor or controlled group 
member
■ Any event involving the liquidation of a member of a plan’s controlled group, including a liquidation 

into another controlled group member, a proceeding to dissolve, or actual dissolution of a member 
company, will trigger a reportable event.  Waivers currently are available if the entities involved are 
10 percent or less of the plan’s old controlled group and all plans previously sponsored by the 
liquidated member will continue to be sponsored by a group member, and also in cases involving 
foreign group members other than a foreign parent.

Extraordinary dividend or stock redemption
■ When any member of a plan’s controlled group declares a dividend or redeems stock above certain 

thresholds, a �ling obligation may be triggered.  The well-funded plan waiver, low-risk-of-default 
waiver, public-company waiver and small-plan waiver are available for qualifying entities.  Reporting 
is also waived when a distribution is made by a foreign entity other than a foreign parent and the 
sole recipients are other group members, and when the person making the distribution represents 
less than 10 percent of the plan’s old controlled group. 

Transfer of bene�t liabilities 
■ When a plan transfers bene�t liabilities outside of the controlled group, a �ling obligation is 

triggered if the amount transferred within a 12 month period is three percent or more of the plan’s 
total bene�t liabilities.  The payment of a lump sum or purchase of an irrevocable commitment to 
provide an annuity are not reportable events under this category.

■ The small-plan waiver, public-company waiver, well-funded-plan waiver and low-risk-of-default 
waiver are available for qualifying entities.

Application for minimum funding waiver   
■ An application to the IRS for a minimum funding waiver is a reportable event and triggers a PBGC 

�ling obligation. 

■ There are no exceptions to this �ling obligation. 

Loan Default 
■ When a member of a plan’s controlled group defaults on a loan with an outstanding balance of $10 

million or more, a reportable event occurs if: 

 ■ The lender accelerates the loan or there is a default under the loan agreement, or 

 ■ The lender waives or agrees to an amendment of the loan agreement for the purpose of curing 
    or avoiding a default.

Reporting is waived if the debtor is not a contributing plan sponsor and represents less than 10 percent 
of the plan’s controlled group, as well as if the default occurred with respect to a foreign member other 
than a foreign parent.

Insolvency or similar settlement  
■ When any member of a plan’s controlled group is the subject of an insolvency (other than a 

bankruptcy case under the Bankruptcy Code), commences or is the subject of a proceeding to 
effect a composition, extension or settlement with creditors, executes a general assignment for the 

bene�t of creditors, or otherwise undertakes to effect a nonjudicial settlement or similar arrange-
ment with substantially all of its creditors, a reportable event occurs.  Reporting is waived if the 
member is a foreign entity other than a foreign parent, or is not the plan sponsor and represents 
less than 10 percent of the plan’s controlled group.

Advance Reporting Requirements: Which Entities Must File in 
Advance?
Public companies are not subject to the advance reporting requirements.  A contributing sponsor or 
controlled group member which is not a public company is subject to advance reporting if the controlled 
group has one or more plans that have unfunded vested bene�ts exceeding $50 million, and the aggre-
gate level of plan assets is less than 90 percent of the aggregate premium funding target.

Contributing sponsors subject to the advance reporting requirements must notify the PBGC 30 days prior 
to the effective date of the reportable event.

The reportable events for which advance reporting is required are as follows: 

■ Change in contributing sponsor or controlled group 

■ Liquidation of a member of the plan’s controlled group 

■ Extraordinary dividend or stock redemption 

■ Transfer of bene�t liabilities 

■ Application for minimum funding waiver 

■ Loan default 

■ Insolvency or similar settlement 

As in the case of post-event reporting, waivers and extensions may apply. 

Section 4062(e)
While a reduction in active participants can be a reportable event, it may also be associated with separate 
�ling obligations and an obligation to provide security for the satisfaction of the employer’s plan obliga-
tions under Section 4062(e) of ERISA.  On December 16, 2014, the President signed H.R. 83, which 
substantially amended Section 4062(e) of ERISA to address business community concerns regarding the 
PBGC’s aggressive interpretation of Section 4062(e) and the agency’s efforts to intensify enforcement.  
Under the previous version of the statute, a Section 4062(e) event occurred if: 

■ An employer maintained one or more single-employer quali�ed de�ned bene�t plans, 

■ The employer ceased an operation at a facility in any location, and 

■ As a result of the cessation, there was a separation of employment for more than 20% of active 
(i.e., employed) plan participants.  It did not matter whether the participants were accruing bene�ts, 
only whether they were employed by the plan sponsor or its af�liates.

Under the amended version of the statute, a Section 4062(e) event occurs if:

■ An employer maintains one or more single-employer quali�ed de�ned bene�t plans that, as of the 
valuation date of the plan year preceding a cessation of operations, had at least 100 participants 
with accrued bene�ts and whose ratio of assets (at market value) to funding target (as determined 
for PBGC premium purposes) was less than 90%,

■ The employer permanently ceases operations at a facility in any location, and



Failure to make required minimum funding payment (missed 
contributions)
■ A “missed contribution” event occurs when an employer fails to make a required installment or 

payment to a plan, and when an employer fails to make a contribution required as a condition of a 
funding waiver.  Reporting is waived if the contribution is made within 30 days of the due date, or if 
the plan quali�es for the small-plan waiver and the missed contribution was a quarterly contribu-
tion.  The �nal regulations also add a waiver for missed contributions where such failure is due 
solely to the plan sponsor’s failure to timely make a funding balance election. 

■ Reporting on Form 200 is considered to satisfy the reportable event requirements as well.

Inability to pay bene�ts when due 
■ A plan’s current or projected inability to pay bene�ts as they become due is a reportable event.  The 

only available waiver under the �nal regulations is for plans that are not exempt from the liquidity 
shortfall rules for a given plan year.  Plans are not required to report a failure to pay bene�ts when 
due if such failure is caused by the inability to locate the payee, or if the delay was an administra-
tive delay of less than two months (or less than two bene�t payment periods, if shorter). 

Distribution to a substantial owner 
■ A substantial owner is a person who owns more than 10 percent of a plan’s contributing sponsor.  

A reportable event occurs when the distribution to a substantial owner is greater than $10,000, is 
not made by reason of the owner’s death, and involves a plan that has unfunded vested bene�ts 
after the distribution is made, and either (i) the distribution exceeds one percent of plan assets for 
each of the two preceding plan years, or (ii)  distributions to all substantial owners exceed �ve 
percent of plan assets for each of the two immediately preceding plan years.  

■ The well-funded plan waiver, low-risk-of-default waiver and public-company waiver are available 
for qualifying entities.

■ Distributions to substantial owners in the form of an annuity are only required to be reported once.

Change in contributing sponsor or controlled group 
■ A reportable event attributable to a change in contributing sponsor or controlled group occurs when 

one or more sponsors or groups cease to be part of a plan’s controlled group (generally, entities 
with an 80 percent ownership af�liation).  It is important to bear in mind that the 30-day deadline 
for reporting may be measured from a date prior to the actual closing.  For example, signing a 
legally binding agreement can trigger reporting, even if conditions to closing have yet to be ful�lled. 
A reportable event does not occur merely when one member of a controlled group merges into 
another, although intra-group liquidations can trigger reporting under the liquidation event 
described below.  Likewise, a reorganization involving a mere change in identity, form or place of 
organization does not require reporting.  

■ Waivers are available if the entities involved are 10 percent or less of the plan’s old controlled 
group, and when the departing members are foreign entities (other than a foreign parent).  In 
addition, the small-plan waiver, the public-company waiver, the well-funded plan waiver and 
low-risk-of-default waiver are available for qualifying entities.

■ As a result of the cessation, there is a “workforce reduction” of more than 15% of all “eligible 
employees” of the employer.

The amended version of Section 4062(e) has important implications for plan sponsors.

First, the new permanency requirement prevents an employer from triggering a Section 4062(e) event 
when there is merely a temporary cessation of operations at one of the employer’s facilities.  

Second, “workforce reduction” and “eligible employee” are new de�ned terms designed to ensure Section 
4062(e) liability is only triggered when the event is signi�cant in proportion to the employer’s entire 
controlled group.  Under the prior law, due to increasingly limited participation in de�ned bene�t plans, a 
cessation that affected a very small percentage of the employer’s employees could, in many cases, trigger 
Section 4062(e) liability.  

The size of a “workforce reduction,” de�ned as a separation from employment due to the employer’s 
permanent cessation of operations at a facility, is determined on a facility-by-facility basis.  In determining 
whether the workforce reduction connected to a cessation of operations at a facility exceeds the 15% 
threshold, the employer must include all employee terminations related to the cessation within the last 
three years.  However, terminated employees replaced by other U.S. citizens or residents at the same or 
another U.S. facility of the employer can be disregarded when calculating the size of the workforce 
reduction.  In addition, employees who terminate employment in connection with a business divestiture 
but who are either retained by the purchaser or replaced by the purchaser with other U.S. citizens or 
residents can be disregarded to the extent that either (i) they did not participate in a single-employer 
de�ned bene�t plan or (ii) responsibility for their portion of the seller’s plan is assumed by the purchaser.  

The term “eligible employees” includes all employees eligible to participate in any employee pension 
bene�t plan maintained by the employer, including a 401(k) de�ned contribution plan, rather than just 
employees participating in a de�ned bene�t plan.  Thus, although the threshold percentage was reduced 
from 20% to 15%, the Section 4062(e) calculation now measures the size of a workforce reduction 
against the total workforce participating in the employer’s retirement plans, not just the portion of the 
workforce with bene�ts under a given de�ned bene�t plan.  For employers with broad-based retirement 
plan participation, this may result in almost all employees within the controlled group counting towards 
the total number of “eligible employees.”  Since many de�ned bene�t plans are frozen or available only to 
a subset of the sponsoring employer’s workforce, most employers should �nd that the new approach 
signi�cantly reduces the risk that a transaction will surpass the threshold percentage required to trigger 
Section 4062(e) liability.  The exceptions now available for relocations and divestitures can also help 
mitigate Section 4062(e) risk.

The following compares the old and new Section 4062(e) calculations:

Prior Formula
# of employee participants under the de�ned bene�t plan at issue who separate
employment as a result of the cessation (calculated on plan-wide basis)  > 20%

total # of employee participants under the de�ned bene�t plan at issue

New Formula
# of employee participants at the facility where the cessation of operations occurs
under any of the employer’s pension bene�t plans who separate employment as a
result of the cessation (excluding relocated or divested positions meeting
requirements to be disregarded)      > 15%

total # of employee participants under all of the employer’s pension bene�t plans
(calculated on a controlled group basis, for all facilities)
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Upon the occurrence of a Section 4062(e) event, ERISA historically has required the plan sponsor to post 
security for the plan in the form of a bond or escrow.  Now, the December 2014 amendment to Section 
4062(e) provides plan sponsors an option to satisfy Section 4062(e) liability by contributing, each year for 
seven years, an amount equal to 1/7 of the plan’s unfunded vested bene�ts for the plan year prior to the 
cessation multiplied by a “reduction fraction,” subject to certain caps.  The “reduction fraction” is equal to 
the number of participants with accrued bene�ts under the plan who were included in determining the 
workforce reduction as a result of the cessation, divided by the number of eligible employees who are 
participants with accrued bene�ts under the plan. These contributions are in addition to the regular 
minimum funding contributions.  However, none of these special annual contributions will exceed the 
excess of (i) 25% of the difference between the market value of the assets of the plan and the funding 
target of the plan for the preceding plan year over (ii) the minimum required contribution for the plan year.  
The annual contribution is waived if the IRS grants a minimum funding waiver for the year.
The employer’s obligation to make these special contributions ceases entirely if the plan becomes 90% 
funded, even if the plan’s level of funding later drops below 90%.  In any event, the PBGC expects that 
this optional installment plan will be less expensive for plan sponsors than what would be paid under the 
default calculation of Section 4062(e) liability, and the contribution approach also has the bene�t of 
putting the employer’s funds directly to work to reduce the plan’s unfunded liabilities, in contrast to a 
bond or escrow arrangement.  However, funds contributed to the plan become the property of the plan, 
like other plan contributions, in contrast to amounts placed in escrow.  Accordingly, each affected 
employer must decide for itself whether the contribution approach is advantageous.  The employer must 
notify the PBGC of its intention to meet its Section 4062(e) liability in this fashion within 30 days after 
�ling the Section 4062(e) notice (or the date the PBGC determines that a cessation has occurred, as 
applicable).

An employer must notify the PBGC within 60 days of the 4062(e) event.

PBGC Enforcement of Section 4062(e)
In 2010, the PBGC issued a proposed rule that expanded the scope of Section 4062(e) far beyond what 
employers had historically understood it to encompass.  The proposed regulations and the PBGC’s efforts 
to enforce them met with strong objections.  In 2012, the PBGC partially conceded to the opposition, 
announcing a pilot program that excused the provision of security by “�nancially sound” or “creditworthy” 
companies, and with respect to plans with 100 or fewer participants. Companies that met these excep-
tions were still required to report, and the PBGC would then determine whether to require security.  The 
PBGC released guidelines for determining whether a company quali�ed as "�nancially sound.”  Those 
guidelines indicated that a company with (1) a strong credit rating (generally, at least a rating of Baa3 by 
Moody’s and BBB- by S&P, or at least one of those minimum ratings (if the company was rated by only 
one of the agencies)), or (2) if the company was not rated by either agency, an acceptable D&B Financial 
Stress Score and a low debt-to-asset ratio, would be considered “�nancially sound.” Like the proposed 
regulations themselves, this enforcement policy was controversial.  

On July 8, 2014, the PBGC announced that it was imposing a moratorium on enforcement of all 4062(e) 
cases through the end of 2014 while it considered ways to minimize the regulation’s effect on companies’ 
business activities.  As a result of the enactment of H.R. 83 on December 16, 2014, the PBGC ended its 
enforcement moratorium.  However, H.R. 83 speci�cally requires the PBGC to apply its enforcement policy 
as in effect on June 1, 2014 to future 4062(e) enforcement actions.  For now, plan sponsors should 
expect the PBGC to resume enforcement activity on that basis, with further Section 4062(e) guidance 
expected in the future.

Planning Ahead
Although �ling a reportable event notice is generally straightforward, identifying events that require a �ling 
(and available exceptions) can be dif�cult.  Staying in contact with your plan actuary and consulting 
counsel when potential reporting situations arise are important parts of keeping your pension plan in 
compliance and avoiding costly reporting penalties.

In particular, employers planning workforce reductions, restructurings or business acquisitions or divesti-
tures need to consider their reporting obligations, especially if advance notice is required. Bear in mind 
that upon receiving a report, the PBGC may contact the employer and ask for information on plan 
contributions if it is concerned about the plan’s �nancial well-being.  The PBGC also monitors public 
announcements of transactions, and may reach out to the parties to a transaction and require contribu-
tions or other assurances of plan solvency in advance of the transaction.

If you have any questions regarding this LEGALcurrents®, please do not hesitate to contact any member 
of our �rm’s Employee Bene�ts and Executive Compensation Practice Area at (585) 232-6500.  

Liquidation of contributing sponsor or controlled group 
member
■ Any event involving the liquidation of a member of a plan’s controlled group, including a liquidation 

into another controlled group member, a proceeding to dissolve, or actual dissolution of a member 
company, will trigger a reportable event.  Waivers currently are available if the entities involved are 
10 percent or less of the plan’s old controlled group and all plans previously sponsored by the 
liquidated member will continue to be sponsored by a group member, and also in cases involving 
foreign group members other than a foreign parent.

Extraordinary dividend or stock redemption
■ When any member of a plan’s controlled group declares a dividend or redeems stock above certain 

thresholds, a �ling obligation may be triggered.  The well-funded plan waiver, low-risk-of-default 
waiver, public-company waiver and small-plan waiver are available for qualifying entities.  Reporting 
is also waived when a distribution is made by a foreign entity other than a foreign parent and the 
sole recipients are other group members, and when the person making the distribution represents 
less than 10 percent of the plan’s old controlled group. 

Transfer of bene�t liabilities 
■ When a plan transfers bene�t liabilities outside of the controlled group, a �ling obligation is 

triggered if the amount transferred within a 12 month period is three percent or more of the plan’s 
total bene�t liabilities.  The payment of a lump sum or purchase of an irrevocable commitment to 
provide an annuity are not reportable events under this category.

■ The small-plan waiver, public-company waiver, well-funded-plan waiver and low-risk-of-default 
waiver are available for qualifying entities.

Application for minimum funding waiver   
■ An application to the IRS for a minimum funding waiver is a reportable event and triggers a PBGC 

�ling obligation. 

■ There are no exceptions to this �ling obligation. 

Loan Default 
■ When a member of a plan’s controlled group defaults on a loan with an outstanding balance of $10 

million or more, a reportable event occurs if: 

 ■ The lender accelerates the loan or there is a default under the loan agreement, or 

 ■ The lender waives or agrees to an amendment of the loan agreement for the purpose of curing 
    or avoiding a default.

Reporting is waived if the debtor is not a contributing plan sponsor and represents less than 10 percent 
of the plan’s controlled group, as well as if the default occurred with respect to a foreign member other 
than a foreign parent.

Insolvency or similar settlement  
■ When any member of a plan’s controlled group is the subject of an insolvency (other than a 

bankruptcy case under the Bankruptcy Code), commences or is the subject of a proceeding to 
effect a composition, extension or settlement with creditors, executes a general assignment for the 

bene�t of creditors, or otherwise undertakes to effect a nonjudicial settlement or similar arrange-
ment with substantially all of its creditors, a reportable event occurs.  Reporting is waived if the 
member is a foreign entity other than a foreign parent, or is not the plan sponsor and represents 
less than 10 percent of the plan’s controlled group.

Advance Reporting Requirements: Which Entities Must File in 
Advance?
Public companies are not subject to the advance reporting requirements.  A contributing sponsor or 
controlled group member which is not a public company is subject to advance reporting if the controlled 
group has one or more plans that have unfunded vested bene�ts exceeding $50 million, and the aggre-
gate level of plan assets is less than 90 percent of the aggregate premium funding target.

Contributing sponsors subject to the advance reporting requirements must notify the PBGC 30 days prior 
to the effective date of the reportable event.

The reportable events for which advance reporting is required are as follows: 

■ Change in contributing sponsor or controlled group 

■ Liquidation of a member of the plan’s controlled group 

■ Extraordinary dividend or stock redemption 

■ Transfer of bene�t liabilities 

■ Application for minimum funding waiver 

■ Loan default 

■ Insolvency or similar settlement 

As in the case of post-event reporting, waivers and extensions may apply. 

Section 4062(e)
While a reduction in active participants can be a reportable event, it may also be associated with separate 
�ling obligations and an obligation to provide security for the satisfaction of the employer’s plan obliga-
tions under Section 4062(e) of ERISA.  On December 16, 2014, the President signed H.R. 83, which 
substantially amended Section 4062(e) of ERISA to address business community concerns regarding the 
PBGC’s aggressive interpretation of Section 4062(e) and the agency’s efforts to intensify enforcement.  
Under the previous version of the statute, a Section 4062(e) event occurred if: 

■ An employer maintained one or more single-employer quali�ed de�ned bene�t plans, 

■ The employer ceased an operation at a facility in any location, and 

■ As a result of the cessation, there was a separation of employment for more than 20% of active 
(i.e., employed) plan participants.  It did not matter whether the participants were accruing bene�ts, 
only whether they were employed by the plan sponsor or its af�liates.

Under the amended version of the statute, a Section 4062(e) event occurs if:

■ An employer maintains one or more single-employer quali�ed de�ned bene�t plans that, as of the 
valuation date of the plan year preceding a cessation of operations, had at least 100 participants 
with accrued bene�ts and whose ratio of assets (at market value) to funding target (as determined 
for PBGC premium purposes) was less than 90%,

■ The employer permanently ceases operations at a facility in any location, and



Failure to make required minimum funding payment (missed 
contributions)
■ A “missed contribution” event occurs when an employer fails to make a required installment or 

payment to a plan, and when an employer fails to make a contribution required as a condition of a 
funding waiver.  Reporting is waived if the contribution is made within 30 days of the due date, or if 
the plan quali�es for the small-plan waiver and the missed contribution was a quarterly contribu-
tion.  The �nal regulations also add a waiver for missed contributions where such failure is due 
solely to the plan sponsor’s failure to timely make a funding balance election. 

■ Reporting on Form 200 is considered to satisfy the reportable event requirements as well.

Inability to pay bene�ts when due 
■ A plan’s current or projected inability to pay bene�ts as they become due is a reportable event.  The 

only available waiver under the �nal regulations is for plans that are not exempt from the liquidity 
shortfall rules for a given plan year.  Plans are not required to report a failure to pay bene�ts when 
due if such failure is caused by the inability to locate the payee, or if the delay was an administra-
tive delay of less than two months (or less than two bene�t payment periods, if shorter). 

Distribution to a substantial owner 
■ A substantial owner is a person who owns more than 10 percent of a plan’s contributing sponsor.  

A reportable event occurs when the distribution to a substantial owner is greater than $10,000, is 
not made by reason of the owner’s death, and involves a plan that has unfunded vested bene�ts 
after the distribution is made, and either (i) the distribution exceeds one percent of plan assets for 
each of the two preceding plan years, or (ii)  distributions to all substantial owners exceed �ve 
percent of plan assets for each of the two immediately preceding plan years.  

■ The well-funded plan waiver, low-risk-of-default waiver and public-company waiver are available 
for qualifying entities.

■ Distributions to substantial owners in the form of an annuity are only required to be reported once.

Change in contributing sponsor or controlled group 
■ A reportable event attributable to a change in contributing sponsor or controlled group occurs when 

one or more sponsors or groups cease to be part of a plan’s controlled group (generally, entities 
with an 80 percent ownership af�liation).  It is important to bear in mind that the 30-day deadline 
for reporting may be measured from a date prior to the actual closing.  For example, signing a 
legally binding agreement can trigger reporting, even if conditions to closing have yet to be ful�lled. 
A reportable event does not occur merely when one member of a controlled group merges into 
another, although intra-group liquidations can trigger reporting under the liquidation event 
described below.  Likewise, a reorganization involving a mere change in identity, form or place of 
organization does not require reporting.  

■ Waivers are available if the entities involved are 10 percent or less of the plan’s old controlled 
group, and when the departing members are foreign entities (other than a foreign parent).  In 
addition, the small-plan waiver, the public-company waiver, the well-funded plan waiver and 
low-risk-of-default waiver are available for qualifying entities.

■ As a result of the cessation, there is a “workforce reduction” of more than 15% of all “eligible 
employees” of the employer.

The amended version of Section 4062(e) has important implications for plan sponsors.

First, the new permanency requirement prevents an employer from triggering a Section 4062(e) event 
when there is merely a temporary cessation of operations at one of the employer’s facilities.  

Second, “workforce reduction” and “eligible employee” are new de�ned terms designed to ensure Section 
4062(e) liability is only triggered when the event is signi�cant in proportion to the employer’s entire 
controlled group.  Under the prior law, due to increasingly limited participation in de�ned bene�t plans, a 
cessation that affected a very small percentage of the employer’s employees could, in many cases, trigger 
Section 4062(e) liability.  

The size of a “workforce reduction,” de�ned as a separation from employment due to the employer’s 
permanent cessation of operations at a facility, is determined on a facility-by-facility basis.  In determining 
whether the workforce reduction connected to a cessation of operations at a facility exceeds the 15% 
threshold, the employer must include all employee terminations related to the cessation within the last 
three years.  However, terminated employees replaced by other U.S. citizens or residents at the same or 
another U.S. facility of the employer can be disregarded when calculating the size of the workforce 
reduction.  In addition, employees who terminate employment in connection with a business divestiture 
but who are either retained by the purchaser or replaced by the purchaser with other U.S. citizens or 
residents can be disregarded to the extent that either (i) they did not participate in a single-employer 
de�ned bene�t plan or (ii) responsibility for their portion of the seller’s plan is assumed by the purchaser.  

The term “eligible employees” includes all employees eligible to participate in any employee pension 
bene�t plan maintained by the employer, including a 401(k) de�ned contribution plan, rather than just 
employees participating in a de�ned bene�t plan.  Thus, although the threshold percentage was reduced 
from 20% to 15%, the Section 4062(e) calculation now measures the size of a workforce reduction 
against the total workforce participating in the employer’s retirement plans, not just the portion of the 
workforce with bene�ts under a given de�ned bene�t plan.  For employers with broad-based retirement 
plan participation, this may result in almost all employees within the controlled group counting towards 
the total number of “eligible employees.”  Since many de�ned bene�t plans are frozen or available only to 
a subset of the sponsoring employer’s workforce, most employers should �nd that the new approach 
signi�cantly reduces the risk that a transaction will surpass the threshold percentage required to trigger 
Section 4062(e) liability.  The exceptions now available for relocations and divestitures can also help 
mitigate Section 4062(e) risk.

The following compares the old and new Section 4062(e) calculations:

Prior Formula
# of employee participants under the de�ned bene�t plan at issue who separate
employment as a result of the cessation (calculated on plan-wide basis)  > 20%

total # of employee participants under the de�ned bene�t plan at issue

New Formula
# of employee participants at the facility where the cessation of operations occurs
under any of the employer’s pension bene�t plans who separate employment as a
result of the cessation (excluding relocated or divested positions meeting
requirements to be disregarded)      > 15%

total # of employee participants under all of the employer’s pension bene�t plans
(calculated on a controlled group basis, for all facilities)

Upon the occurrence of a Section 4062(e) event, ERISA historically has required the plan sponsor to post 
security for the plan in the form of a bond or escrow.  Now, the December 2014 amendment to Section 
4062(e) provides plan sponsors an option to satisfy Section 4062(e) liability by contributing, each year for 
seven years, an amount equal to 1/7 of the plan’s unfunded vested bene�ts for the plan year prior to the 
cessation multiplied by a “reduction fraction,” subject to certain caps.  The “reduction fraction” is equal to 
the number of participants with accrued bene�ts under the plan who were included in determining the 
workforce reduction as a result of the cessation, divided by the number of eligible employees who are 
participants with accrued bene�ts under the plan. These contributions are in addition to the regular 
minimum funding contributions.  However, none of these special annual contributions will exceed the 
excess of (i) 25% of the difference between the market value of the assets of the plan and the funding 
target of the plan for the preceding plan year over (ii) the minimum required contribution for the plan year.  
The annual contribution is waived if the IRS grants a minimum funding waiver for the year.
The employer’s obligation to make these special contributions ceases entirely if the plan becomes 90% 
funded, even if the plan’s level of funding later drops below 90%.  In any event, the PBGC expects that 
this optional installment plan will be less expensive for plan sponsors than what would be paid under the 
default calculation of Section 4062(e) liability, and the contribution approach also has the bene�t of 
putting the employer’s funds directly to work to reduce the plan’s unfunded liabilities, in contrast to a 
bond or escrow arrangement.  However, funds contributed to the plan become the property of the plan, 
like other plan contributions, in contrast to amounts placed in escrow.  Accordingly, each affected 
employer must decide for itself whether the contribution approach is advantageous.  The employer must 
notify the PBGC of its intention to meet its Section 4062(e) liability in this fashion within 30 days after 
�ling the Section 4062(e) notice (or the date the PBGC determines that a cessation has occurred, as 
applicable).

An employer must notify the PBGC within 60 days of the 4062(e) event.

PBGC Enforcement of Section 4062(e)
In 2010, the PBGC issued a proposed rule that expanded the scope of Section 4062(e) far beyond what 
employers had historically understood it to encompass.  The proposed regulations and the PBGC’s efforts 
to enforce them met with strong objections.  In 2012, the PBGC partially conceded to the opposition, 
announcing a pilot program that excused the provision of security by “�nancially sound” or “creditworthy” 
companies, and with respect to plans with 100 or fewer participants. Companies that met these excep-
tions were still required to report, and the PBGC would then determine whether to require security.  The 
PBGC released guidelines for determining whether a company quali�ed as "�nancially sound.”  Those 
guidelines indicated that a company with (1) a strong credit rating (generally, at least a rating of Baa3 by 
Moody’s and BBB- by S&P, or at least one of those minimum ratings (if the company was rated by only 
one of the agencies)), or (2) if the company was not rated by either agency, an acceptable D&B Financial 
Stress Score and a low debt-to-asset ratio, would be considered “�nancially sound.” Like the proposed 
regulations themselves, this enforcement policy was controversial.  

On July 8, 2014, the PBGC announced that it was imposing a moratorium on enforcement of all 4062(e) 
cases through the end of 2014 while it considered ways to minimize the regulation’s effect on companies’ 
business activities.  As a result of the enactment of H.R. 83 on December 16, 2014, the PBGC ended its 
enforcement moratorium.  However, H.R. 83 speci�cally requires the PBGC to apply its enforcement policy 
as in effect on June 1, 2014 to future 4062(e) enforcement actions.  For now, plan sponsors should 
expect the PBGC to resume enforcement activity on that basis, with further Section 4062(e) guidance 
expected in the future.
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Planning Ahead
Although �ling a reportable event notice is generally straightforward, identifying events that require a �ling 
(and available exceptions) can be dif�cult.  Staying in contact with your plan actuary and consulting 
counsel when potential reporting situations arise are important parts of keeping your pension plan in 
compliance and avoiding costly reporting penalties.

In particular, employers planning workforce reductions, restructurings or business acquisitions or divesti-
tures need to consider their reporting obligations, especially if advance notice is required. Bear in mind 
that upon receiving a report, the PBGC may contact the employer and ask for information on plan 
contributions if it is concerned about the plan’s �nancial well-being.  The PBGC also monitors public 
announcements of transactions, and may reach out to the parties to a transaction and require contribu-
tions or other assurances of plan solvency in advance of the transaction.

If you have any questions regarding this LEGALcurrents®, please do not hesitate to contact any member 
of our �rm’s Employee Bene�ts and Executive Compensation Practice Area at (585) 232-6500.  
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Liquidation of contributing sponsor or controlled group 
member
■ Any event involving the liquidation of a member of a plan’s controlled group, including a liquidation 

into another controlled group member, a proceeding to dissolve, or actual dissolution of a member 
company, will trigger a reportable event.  Waivers currently are available if the entities involved are 
10 percent or less of the plan’s old controlled group and all plans previously sponsored by the 
liquidated member will continue to be sponsored by a group member, and also in cases involving 
foreign group members other than a foreign parent.

Extraordinary dividend or stock redemption
■ When any member of a plan’s controlled group declares a dividend or redeems stock above certain 

thresholds, a �ling obligation may be triggered.  The well-funded plan waiver, low-risk-of-default 
waiver, public-company waiver and small-plan waiver are available for qualifying entities.  Reporting 
is also waived when a distribution is made by a foreign entity other than a foreign parent and the 
sole recipients are other group members, and when the person making the distribution represents 
less than 10 percent of the plan’s old controlled group. 

Transfer of bene�t liabilities 
■ When a plan transfers bene�t liabilities outside of the controlled group, a �ling obligation is 

triggered if the amount transferred within a 12 month period is three percent or more of the plan’s 
total bene�t liabilities.  The payment of a lump sum or purchase of an irrevocable commitment to 
provide an annuity are not reportable events under this category.

■ The small-plan waiver, public-company waiver, well-funded-plan waiver and low-risk-of-default 
waiver are available for qualifying entities.

Application for minimum funding waiver   
■ An application to the IRS for a minimum funding waiver is a reportable event and triggers a PBGC 

�ling obligation. 

■ There are no exceptions to this �ling obligation. 

Loan Default 
■ When a member of a plan’s controlled group defaults on a loan with an outstanding balance of $10 

million or more, a reportable event occurs if: 

 ■ The lender accelerates the loan or there is a default under the loan agreement, or 

 ■ The lender waives or agrees to an amendment of the loan agreement for the purpose of curing 
    or avoiding a default.

Reporting is waived if the debtor is not a contributing plan sponsor and represents less than 10 percent 
of the plan’s controlled group, as well as if the default occurred with respect to a foreign member other 
than a foreign parent.

Insolvency or similar settlement  
■ When any member of a plan’s controlled group is the subject of an insolvency (other than a 

bankruptcy case under the Bankruptcy Code), commences or is the subject of a proceeding to 
effect a composition, extension or settlement with creditors, executes a general assignment for the 

bene�t of creditors, or otherwise undertakes to effect a nonjudicial settlement or similar arrange-
ment with substantially all of its creditors, a reportable event occurs.  Reporting is waived if the 
member is a foreign entity other than a foreign parent, or is not the plan sponsor and represents 
less than 10 percent of the plan’s controlled group.

Advance Reporting Requirements: Which Entities Must File in 
Advance?
Public companies are not subject to the advance reporting requirements.  A contributing sponsor or 
controlled group member which is not a public company is subject to advance reporting if the controlled 
group has one or more plans that have unfunded vested bene�ts exceeding $50 million, and the aggre-
gate level of plan assets is less than 90 percent of the aggregate premium funding target.

Contributing sponsors subject to the advance reporting requirements must notify the PBGC 30 days prior 
to the effective date of the reportable event.

The reportable events for which advance reporting is required are as follows: 

■ Change in contributing sponsor or controlled group 

■ Liquidation of a member of the plan’s controlled group 

■ Extraordinary dividend or stock redemption 

■ Transfer of bene�t liabilities 

■ Application for minimum funding waiver 

■ Loan default 

■ Insolvency or similar settlement 

As in the case of post-event reporting, waivers and extensions may apply. 

Section 4062(e)
While a reduction in active participants can be a reportable event, it may also be associated with separate 
�ling obligations and an obligation to provide security for the satisfaction of the employer’s plan obliga-
tions under Section 4062(e) of ERISA.  On December 16, 2014, the President signed H.R. 83, which 
substantially amended Section 4062(e) of ERISA to address business community concerns regarding the 
PBGC’s aggressive interpretation of Section 4062(e) and the agency’s efforts to intensify enforcement.  
Under the previous version of the statute, a Section 4062(e) event occurred if: 

■ An employer maintained one or more single-employer quali�ed de�ned bene�t plans, 

■ The employer ceased an operation at a facility in any location, and 

■ As a result of the cessation, there was a separation of employment for more than 20% of active 
(i.e., employed) plan participants.  It did not matter whether the participants were accruing bene�ts, 
only whether they were employed by the plan sponsor or its af�liates.

Under the amended version of the statute, a Section 4062(e) event occurs if:

■ An employer maintains one or more single-employer quali�ed de�ned bene�t plans that, as of the 
valuation date of the plan year preceding a cessation of operations, had at least 100 participants 
with accrued bene�ts and whose ratio of assets (at market value) to funding target (as determined 
for PBGC premium purposes) was less than 90%,

■ The employer permanently ceases operations at a facility in any location, and


