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The start-up mentality and 
entrepreneurship clearly 
are blossoming in Western 

New York. There is plenty for these 
young companies to consider 
now in preparation for that 
bright future they envision for 
themselves.

 One is accessing needed cash.
Buffalo Business First recently 

invited area leaders in fi nance 
and law to discuss the key 
factors in accessing the capital 
markets. They were unifi ed in 
their advice to get an early start, 
because there is much to do, and 
it is critical that it all gets done 
correctly. 

Panelists were:
• Joseph DiLeo, audit managing 

director, Deloitte
•  Alexander McClean, partner 

and chair, securities and 
capital markets practice 

group, Harter Secrest & 
Emery LLP

• Deborah Pawlowski, founder 
and CEO, Kei Advisors LLC

• Ritesh Veera, co-head of 
Investment Banking, Maxim 

Group LLC
Anyone expecting to structure a 

deal and prepare to access capital 
will encounter a choppy market, 
Veera said. Blame it on infl ation, 
the war on Ukraine and issues in 

the post-Covid era. 
The capital markets for most 

of the banks have slipped 50% 
to 80% compared to last year, he 
said. His fi rm did 185 deals last 
year but just 80 deals so far this 
year. Transactions once in $150 
million area are slimmed down to 
$20 million.

Though the trends are 
downward, and the markets are 
not company friendly, creative 
companies that need money, are 
getting money, Veera said.

“Over the next six to 12 months, 
we feel markets are going to be 
really weak, liquidity is going 
to dry up, there are going to be 
layoffs, the quarter earning is not 
going to be that great,” he said. 
“The advice we have is preserve 
the cash, pivot, make your 
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Access to capital comes with  
careful and early planning

After a record-breaking year for initial public offerings 
(IPOs) and special-purpose acquisition companies 
(SPACs) in 2021, the market slowed signifi cantly in the 

fi rst half of 2022 amid various challenges, including volatile 
markets; geopolitical confl icts; infl ation; supply chain issues; 
and COVID-19, which continued to affect the global economy. 
In light of such challenges, private companies continue 
to evaluate the methods used to go public, including: 
“traditional” IPO’s, SPAC mergers, registering debt securities, 
distributing shares in a spin-off transaction, or registering 
securities issued by real estate investment trusts (REITs). 

Consequently, there are a number of accounting-, 
fi nancial reporting-, and audit-related aspects to 
successfully and effi ciently raising capital from public 
markets.

IDENTIFYING THE REQUIRED FINANCIAL STATEMENTS
A company must determine what fi nancial statements 

are required in the registration statement. While this 
determination may appear straightforward, additional 
complexities may arise because a company may fi rst need 
to determine the legal entity that will become the SEC 
registrant. For example, a company may:

• Succeed to substantially all of the business of another 
entity (or the “predecessor”) for which fi nancial 
statements are required.

• Be a carved-out entity that previously existed only 
as a subset of a larger parent entity or may be a 
combination of individual entities joined to form a 
larger public company.

Alternatively, a company, a subsidiary, or a subset of 
subsidiaries may issue securities, guarantee securities, 
or otherwise have dividend restrictions that trigger 
requirements for the inclusion of separate fi nancial 
statements or fi nancial statement schedules in the IPO 

registration statement.
Further, a registrant 

may need to consider 
whether separate fi nancial 
statements or pro forma 
fi nancial information is 
required for “signifi cant” 
business acquisitions, 
dispositions, or equity 
method investments.

The fi nancial statement 
periods to be included in the 
IPO registration statement 
depend on the company’s 
characteristics and the 
timing of the document’s 
submission. Further, under 

SEC regulations, the fi nancial statements in an IPO must 
meet certain age requirements as of each registration-
statement fi ling date as well as when the registration is 
declared effective; otherwise, the fi nancial statements will 
be considered “stale.” Thus, a company may be required 
to include additional fi nancial statement periods in the 
registration statement; and doing so may cause a signifi cant 
delay in the company’s preferred IPO timeline.

APPLICATION OF U.S. GAAP AND SEC REGULATIONS
Certain provisions of U.S. GAAP for public entities 

differ from those for nonpublic entities. Notably, public 
business entities (PBEs) are generally required to adopt 
new accounting standards before private companies. 
Although companies that meet the EGC criteria can elect to 
use private-company adoption dates for new accounting 
standards, other entities (i.e., non-EGCs) undertaking an IPO 
typically must use public-company adoption dates for all 

accounting standards.
A company undertaking an IPO also must present 

fi nancial statements that are consistent with public-
entity accounting principles and comply with disclosure 
requirements for public entities for all periods presented. 
The following are examples (not all-inclusive) of topics for 
which the accounting principles or disclosures may apply to 
public entities but do not apply to nonpublic entities:

• Earnings per share. 
• Segment reporting. 
• Temporary equity classifi cation of redeemable 

securities. 
• Income taxes. 
• Pensions and other postretirement benefi ts. 

AUDIT CONSIDERATIONS FOR PUBLIC COMPANIES
Audits of private companies are subject to AICPA 

auditing standards. However, auditors of issuers 
undertaking an IPO must apply PCAOB auditing standards 
and will need to perform additional procedures and issue 
a new auditor’s report that refers to these standards. In 
addition, because the SEC’s and PCAOB’s independence 
rules are generally more restrictive than the AICPA’s, an 
entity and its auditors will need to determine whether 
there is possible noncompliance with the SEC’s and 
PCAOB’s independence rules or confl icts of interest before 
the entity undertakes an IPO.

POST-IPO PERIODIC FINANCIAL REPORTING AND INTERNAL 
CONTROL REQUIREMENTS

A company will need to fi le periodic reports in 
accelerated time frames, including material changes 
in ICFR. Further, a company’s management must fi le 
certifi cations prescribed by Sections 302 and 906 of the 
Sarbanes-Oxley Act.

Joseph DiLeo
Audit Managing Director
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business more effi cient, cut costs, 
so that when the market comes 
back, you’ll be in a very strong 
position.”

GOING PUBLIC
Companies already public who 

are looking to do an offering 
should expect structured deals, 
McLean said. 

“That means there are going to 
be warrants in the deal. Warrants 
are the right to receive stock at 
a future day at a pre-specifi ed 
price,” he said. “What you are 
seeing in some of these warrant 
structures is they are looking for 
downside protection. Rather than 
a fi xed payment price at a future 
date, the investors are saying, ‘I 
want that rate to fl uctuate with 
the market. So, if the stock goes 
down, I can still make money’.”

The challenge for public 
companies, he said, is Nasdaq 
sometimes objects to what could 
become a bottomless feature 
where the stock price could go 
down to a penny, deluding all the 
existing shareholders, McLean 
said. 

Companies looking to go public 
for the fi rst time, especially 
smaller companies, need to pay 
attention to balance sheet issues, 
such as stockholders equity.

“Many early-stage companies 
sometimes operate at defi cits and 
then fund that with equity raises 
or debt. The balance sheet needs 

Capital Markets, continued
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“Over the next six to 12 months, we 
feel markets are going to be really 
weak, liquidity is going to dry up, 
there are going to be layoffs, the 
quarter earning is not going to 
be that great. The advice we have 
is preserve the cash, pivot, make 
your business more effi cient, cut 
costs, so that when the market 
comes back, you’ll be in a very 
strong position.”

“Make sure that your partners will ask you 
the kind of questions that will draw out 
what they need to understand what the 

future will look. You want folks that aren’t 
just helping and going along with you. 

You want folks who are questioning 
what you are doing.”

to show strong stockholders 
equity to meet the Nasdaq listing 
requirements,” McLean said.

Companies also should 
be aware of market cap 
requirements, setting a specifi ed 
sum of money to raise to be 
listed. He noted that in today’s 
market, there could be limits on 
how much investment bankers 
can help the company raise.  

“You don’t want to go through 
the cost and effort only to be 
rejected by Nasdaq at the end,” 
McLean said.

Also consider the structure of 
the stock warrants. Rather than 
counting as equity on the balance 
sheet, they might count as a 
liability, he said.

“That can become an issue if 
you are relying on the capital that 
is being raised in the offering to 
all count toward stockholders 
equity if a signifi cant component 
of it is being categorized as 
a liability,” McLean said. “The 
warrants might be redeemable or 
have other features that could be 
treated as debt. That could blow 
up your whole offering at the late 
stages.”

PLAN NOW
The panelists emphasized that 

companies that need to raise 
capital must plan to be able to 
strike when the time is right.

 There are several options that 
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Whether you’re preparing for an initial public offering, securing private funding or ensuring regulatory compliance, the attorneys 
at Harter Secrest & Emery provide the expert counsel needed to navigate the issues surrounding securities and capital markets. 
Combining highly-personalized service with over 50 years of experience in securities law, our team will work closely with you to 
ensure you and your business stay on course toward a successful future.
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Although the equity capital markets are experiencing 
signifi cant disruption, it is still possible to raise 
capital in this environment. A small- or micro-cap 

publicly traded company that will need to raise funds over 
the next 12-18 months should consider the following legal 
pitfalls that could prevent it from raising funds during a 
narrow market window.

COMPLY WITH EXCHANGE REQUIREMENTS
The largest obstacle to a small- or micro-cap company 

quickly raising capital is needing to obtain stockholder 
approval for an offering, which can add months to the 
process. 

Nasdaq’s 20% Rule
Generally, Nasdaq requires prior stockholder approval 

for any non-public offering of a Nasdaq-listed company’s 
securities priced below their market price if more than 
20% of the company’s then-outstanding shares would be 
issued in the offering.

Nasdaq will count any shares potentially issuable as a 
result of the offering when calculating compliance with 
this rule. That means warrant shares count toward the 
20% calculation unless certain conditions are met. Going 
one step further, if an antidilution or reset provision in the 
warrant could result in the issuance of even more shares, 
Nasdaq will take all those potentially issuable shares into 
account. 

Nasdaq’s Change of Control Rule
Setting aside the 20% rule, if an offering would result 

in a change of control of your company, you will need 
prior stockholder approval of the transaction. Under 
Nasdaq’s rules, a change of control is generally triggered 
when one investor or group would own or have the right 
to own 20% or more of the outstanding shares. It can also 
be triggered if that new investor or group would have the 

largest ownership position 
in the company after the 
offering. This is particularly 
important to keep in mind 
when a company has a few 
large holders that will be 
diluted by the offering. 

TIMELY FILE PUBLIC 
REPORTS AND COMPLY 
WITH SEC LIMITS

It is critical that you 
timely fi le all periodic 
reports to either gain or 
maintain eligibility to use 
the short-form registration 
statement on Form S-3. 
If you fi le late and lose 
eligibility, an offering that 
could take a few weeks 
using Form S-3 could 
take months. Once this 
eligibility is lost, it can take 
a year or more to regain.

For a company that is 
Form S-3 eligible and has 
a non-affi liate market 
capitalization of less than 
$75 million, the company 
must limit the size of all 
registered offerings over a 
rolling 12-month period to 

one-third of their current non-affi liate fl oat. 

UNDERSTAND THE IMPACT OF EXISTING INSTRUMENTS
If you have issued securities or have outstanding debt 

that could limit your fl exibility in issuing securities in 
the future, know what those limits are. Consider whether 
those instruments:

• Prohibit your ability to raise capital during a certain 
period;

• Require your lender’s consent to issue securities;
• Have preemptive rights;
• Have piggy-back registration rights; 
• Created a new signifi cant stockholder in your 

company that would need to sign a lock-up 
agreement in a new offering;

• Have anti-dilution provisions that would be triggered 
by a new capital raise; or 

• Would be revalued in the context of a new offering, 
potentially impacting stockholders’ equity and your 
ability to maintain your exchange listing.

All of these issues can be planned around if addressed 
early in the process, but if left unresolved, they can 
ultimately derail a securities offering.

KEEP YOUR HOUSE IN ORDER
Make sure all agreements described in your offering 

materials are current, signed, and available for due 
diligence. Confi rm you have received the necessary board 
and stockholder approval for all transactions described in 
your offering materials. Keep your board apprised of your 
strategies to raise funds. Make sure that your corporate 
records are up to date and complete. 

Regardless of the obstacles your company may face 
in raising capital, getting ahead of the potential issues 
early is one of the best ways to prepare for a successful 
offering.

Alexander R. McClean and Margaret K. Rhoda are 
attorneys in the Harter Secrest & Emery LLP Securities & 
Capital Markets practice group. They can be reached at 
585-231-1248 and 585-231-1267.
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will take a company public beyond 
an initial public offering, or an 
IPO. One is a special purpose 
acquisition company or SPAC, 
which is formed by a group of 
investors aiming to make an 
acquisition in a particular sector. 
A reverse merger is similar but 
is used by investors who know 
exactly the acquisition to be made 
and will help take that company 
public.

Veera said that there are 
external factors over which a 
company has no control, but 
a company does control its 
preparation. It usually is a nine-
month or so process that involves 
completing audits, establishing 
the company story and hiring 
professionals, bankers, lawyers 
and accountants. Don’t wait 
for the market to improve to 
start working on the plan, he 
recommended.

“One thing we always say, 
there are always pockets where 
the stock will rally, liquidity will 
pick up and investors are ready 
to do transactions,” Veera said, 
“but if you are not ready on your 
side to do a deal, you will miss 
that window. When you start that 
process, when you’re ready, there 
may not be a window to raise 
capital.”

Understand that there will be 
cost in the preparation going 
public, Pawlowski said.

“If you’re not spending the 
money ahead of time, then you’re 
really not understanding how 
much it will cost when you are 
public,” she said. “Your numbers 
are all going to be off, so fi nancial 

forecasting and understanding 
that cost structure is absolutely 
crucial.”

INVESTORS’ PERSPECTIVE 
Different investors will react 

differently to companies raising 
capital in less-than-ideal terms 
in a challenging market. No 
two think alike, it is a diverse 
audience, and a company cannot 
hope to keep them all happy all 
the time, Pawlowski said.

“There have been many 
situations where companies have 
gone out to raise capital, and it 
looked like it was a desperate 
move,” Pawlowski said. “You 
might think that ‘I can’t be doing 
this; I’m going to dilute my 
shareholders.’ But if you need 
survival capital and you are out 
there in the public markets and 
they’re going to give it to you, take 
it, and move forward.”

Remember the focus should be 
a return on that invested capital, 
so engage in “extremely robust 
fi nancial forecasting,” she said.

STEPS TO AN IPO
McLean reiterated the 

importance of getting an early 
start in preparing for an IPO 
because the process takes 
months. There are several steps 
for a company to take before 
fi ling with the Securities and 
Exchange Commission and going 
through review process. 

He recommended to fi rst do 
a corporate clean-up. A private 
company might not have board 
minutes that refl ect all the 
actions taken or shareholder 
consents for the actions taken as 
a company during the last decade 
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“People do not want to hear this, but 
Nasdaq will do background checks on 

everybody for the most part involved in 
your company if you want to list.So, you 
should do those background checks in 

advance and fi nd out if you have somebody 
that has a fl ag in their background that 
might prevent them from serving as an 

offi cer or director of a public company and 
getting that resolved in advance.

or so. These will be part of the 
due diligence effort that will take 
place in connection with the IPO, 
he said. 

Also recommended: button up 
employment agreements and any 
potential contingent liabilities 
or claims lingering, secure 
intellectual property rights, 
review and possibly extend lease 
agreements. 

“These are the blocking and 
tackling things of a business that 
sometimes get missed when you 
are short on cash. They really 
have to be cleaned up before 
going public,” McLean said.

Also, look at the composition of 
your company.

“People do not want to 
hear this, but Nasdaq will do 
background checks on everybody 
for the most part involved in 
your company if you want to list,” 
McLean said. “So, you should 

do those background checks in 
advance and fi nd out if you have 
somebody that has a fl ag in their 
background that might prevent 
them from serving as an offi cer 
or director of a public company 
and getting that resolved in 
advance.

“Also, make sure that the board 
has the right mix of members, 
independent directors, directors 
with industry experience and 
others with skill sets that will 
give investors confi dence that the 
company is being lead in such 
a way that it can navigate the 
public markets,” McLean said. 

FINANCIAL REPORTING
A private company heading 

into the public realm has much 
to consider from a fi nancial 
reporting perspective, DiLeo said. 

See Capital Markets, Page 28
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Kei Advisors LLC is an investor relations, business advisory 
and leadership coaching firm that has developed a 
sophisticated methodology, the Pinnacle Value™ Process, to 
help client companies create optimum shareholder value.

The Pinnacle Value™ Process transforms investor relations 
into a strategic weapon to grow shareholder value by 
dramatically improving investor intelligence to close the 
value information gap

We customize to our clients’ needs, effectively allocates 
resources to achieve recognition by the capital markets of 
the intrinsic value inherent in the organization. In addition, 

our unique process provides the metrics for evaluating 
progress and achievement.

Kei Advisors provides a unique process for strengthening 
your investor relations approach.  

For more information about our process and approach visit 
us at keiadvisors.com.

We help companies create optimum shareholder value.

The objective of investor communications and investor 
relations is to achieve fair value by providing the 
capital market the information it needs to determine 

the present value of a company’s future cash fl ow stream at 
some discount rate.  

Key elements in that equation are “future” and “discount 
rate.”  How does the market see your company’s future and 
what level of risk does it put on it?  

Investors are continually evaluating the information 
available to develop a perceived value based on these 
key elements.  That information can be at the macro level 
which includes expectations regarding the economy in the 
various regions of the world, secular trends that are driving 
customer behaviors, or regulatory drivers.  The information 
also includes micro level factors such as the company’s 
competitive advantages, market opportunity, earnings power, 
and leadership.   

So how much infl uence does a company have on that 
perception of value? Often, more than you think.  

The challenge of managing investor perceptions starts 
fi rst with understanding how well they understand the 
information about the company, what their current 
expectations are about the company’s future performance, 
and how variable or risky the cash fl ows may be.  A key role 
of investor relations is to defi ne the gap between investors 
knowledge, expectations and perception of risk and the 
reality of what a company believes it can deliver.  

The more closely aligned that “perception” is with “reality” 
the more likely fair value can be realized.  One way to know 
what investors are expecting is to ask by implementing an 
investor perception study.  Similar to customer surveys, an 
investor perception study can provide a baseline from which 
a communication plan can be developed, and it can also be 
a valuable starting point from which to evolve.   

Once you understand investor expectations, consider the 
information below to help manage perceptions:

1.   Your vision, purpose, and 
      goals have meaning. 
      What are you good 
      at and why? Is it your 
      technology, your 
      distribution channels, 
      your customer base, or 
      your products? 
      What can you achieve 
      with these capabilities?
2.   Your strategy must be  
      well articulated.
      How do you accomplish 
      your goals?  What are the 
     plans that will drive that? 
     What is the size of your 

sandbox? How do you enlarge it? How do you take more 
share? 
Are you in the right sandbox or sand boxes? Do you 
have the leadership and talent to accomplish your 
plan? 
How will you overcome obstacles along the way? 
How does it translate to cash generation? 

3. Your execution must be demonstrated. Metrics are 
relevant. 
What metrics matter to you internally to validate you 
are working to plan? Those metrics matter to investors 
too. How much can you and should you reveal requires 
a delicate balance and needs to be included in the 
communication fi lter. 
What proof points can you put on the board? Reality 
does not create a straight line up and too the right – so 
be prepared to explain variances relative to your plan.  

4. Life is not black & white and it’s not a bed of roses.  
Can you explain the gray? Not having an answer is ok. 
It’s being prepared for the question that matters. 

What are the risks? It’s critical that management 
provides a balanced message because it is critical 
to managing expectations of investors and to your 
credibility.  

5. Is your Board engaged? 
A successful company has an engaged Board that 
understands the difference between governance and 
management.  Members of the Board can provide 
thought leadership and guidance to the management 
team.  It’s always better when the tough questions are 
generated internally fi rst.   

6. Are you clear, concise, consistent?  
As the saying goes, “Honesty is the best policy.” 
Management credibility is a large intangible asset that 
impacts value.  Once lost, it is very diffi cult to regain.  
As Warren Buffet famously stated, “It takes 20 years 
to build a reputation and fi ve minutes to ruin it. If you 
think about that, you’ll do things differently.”  
Investors are not expecting that you have all the 
answers, but they are expecting that you have thought 
about the issues, enhanced your chances for success 
and mitigated risk.  Be prepared to say, “I don’t know, 
but we’ll get back to you.” 
Enjoy telling your story!  Make it resonate with 
investors.  

Investment decisions, no different than the strategic 
and operating decisions made to advance organizations, 
are not simple.  As you are aware, the best decisions 
are made when you have all of the relevant information.  
Because investors are constantly bombarded with 
information, help them stay well informed with regular, 
comprehensive, easy-to-understand, well-formatted 
information to balance expectations and perceptions.  
In the end, your company will stand out amongst your 
capital market competitors, gain fair valuation and keep 
shareholders for the long-term.  

Six Key Considerations to Help Manage Investor Perceptions and Expectations

Deborah K. Pawlowski
CEO
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Planning is job one. 
Know that you are going to have 

audits precisely because investors 
are going to want to see audited 
fi nancial statements, DiLeo said. 

  “How is the company put 
together? Are there predecessors? 
Are there acquisitions?” DiLeo 
said. “There are SEC rules that 
say if an acquisition is signifi cant, 
you’re going to have to have 
separate fi nancial statements for 
those acquisitions as well as for 
the registrant.”

 Normal standards come into 
play, such as earnings per share 
and segments. Segments has 
always been a “hot topic” with 
the SEC, so expect scrutiny in that 
area, particularly what is the basis 
for the decisions that are being 
made, who makes them, and how 
resources are being allocated, he 
said.

“That piggybacks into the SEC 
comment letter process, which 
will ask about many of these 
things,” DiLeo said. “To the extent 
that you can have these buttoned 
up ahead of time, that makes the 
comment letter process that much 
easier.”

Of course, advisers – legal, 
fi nance, accounting – need to 
be squared away, he said, then 
ultimately think about controls. 

 To create a control structure in 
connection with going public, start 
early and perform a gap analysis, 
DiLeo said. 

A public company needs to use 
the COSO framework, a system 
used to establish internal controls 
in three categories: operations, 
reporting and compliance. Those 
controls don’t have to be as 
rigorous for a private company, 
DiLeo said. 

“As you move through that IPO 
process that fi rst year, there won’t 
be an attestation requirement,” 
DiLeo said.

 However, once you are a public 
company, and you get through 
that fi rst year, there will be an 
attestation requirement.

“Now you’re thinking, ‘Oh, we 
have controls, and we have a lot 
of remediation we have to do.’, 
DiLeo said. “You don’t want to get 
into a situation where you have a 
material weakness.  The market 
does not  favor those.”

Given the prevalence of 
warrants in recent transactions, 

How is the company put together? 
Are there predecessors? Are there 

acquisitions? There are SEC rules that 
say if an acquisition is signifi cant, 

you’re going to have to have separate 
fi nancial statements for those 

acquisitions as well as for 
the registrant.”

Capital Markets, continued
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there are fi nancial reporting 
issues that can arise, DiLeo said. 
Take the time necessary, he 
recommended.

“The theme is getting your 
accounting department, your 
technical people as well as your 
advisers to look at these early so 

you can all come to a conclusion 
well in advance of when you need 
to go to market,” he said.

AUDIT FIRMS AND OTHER 
PARTNERS

Do investors care about a 
company’s choice of an audit 

fi rm? They don’t, until something 
goes wrong, Pawlowski said. 
Then they ask you why you have 
the auditors that you do.

You need to rely on your 
partners and believe in what 
they are recommending for you 
to do, Pawlowski said. Know 
that it is your responsibility to 
be sure of who you are working 
with, the degree of diligence that 
they perform for you and how 
responsive you are to comments 
they give you. All of this is on 
you, she said. 

“Investors are looking for 
predictability, understanding 
your story, believing in the 
management team,” Pawlowski 
said. “If you have hiccups in 
there, it doesn’t bode well. The 
one thing that you have is your 
credibility, and you don’t want to 
lose it.”

The process will go better, 
Veera said, with an early start 
on doing the due diligence and 
getting references to fi nd the 
right partners, the bank, the 
lawyer, the accountant. 

“You know your company, but 
outside of that, you will rely 
on other parties, so it’s very 
important to fi nd the right ones,” 
he said.

Make sure that your partners 
will ask you the kind of 
questions that will draw out 
what they need to understand 
what the future will look like, 
Pawlowski added.

 “You want folks that aren’t 
just helping and going along 
with you,” she said. “You want 
folks who are questioning what 
you are doing.”


