
Whether you’re preparing for an initial public offering, securing private funding or ensuring regulatory compliance, the attorneys 
at Harter Secrest & Emery provide the expert counsel needed to navigate the issues surrounding securities and capital markets. 
Combining highly-personalized service with over 50 years of experience in securities law, our team will work closely with you to 
ensure you and your business stay on course toward a successful future.

Keeping the wind at your back

Securities & Capital Markets

hselaw.com | 716.853.1616
ROCHESTER | BUFFALO | ALBANY | CORNING | NEW YORK CITY

50 Fountain Plaza, Suite 1000, Buffalo, NY 14202-2293 Attorney Advertising. Prior results do not guarantee a similar outcome.

Although the equity capital markets are experiencing 
signifi cant disruption, it is still possible to raise 
capital in this environment. A small- or micro-cap 

publicly traded company that will need to raise funds over 
the next 12-18 months should consider the following legal 
pitfalls that could prevent it from raising funds during a 
narrow market window.

COMPLY WITH EXCHANGE REQUIREMENTS
The largest obstacle to a small- or micro-cap company 

quickly raising capital is needing to obtain stockholder 
approval for an offering, which can add months to the 
process. 

Nasdaq’s 20% Rule
Generally, Nasdaq requires prior stockholder approval 

for any non-public offering of a Nasdaq-listed company’s 
securities priced below their market price if more than 
20% of the company’s then-outstanding shares would be 
issued in the offering.

Nasdaq will count any shares potentially issuable as a 
result of the offering when calculating compliance with 
this rule. That means warrant shares count toward the 
20% calculation unless certain conditions are met. Going 
one step further, if an antidilution or reset provision in the 
warrant could result in the issuance of even more shares, 
Nasdaq will take all those potentially issuable shares into 
account. 

Nasdaq’s Change of Control Rule
Setting aside the 20% rule, if an offering would result 

in a change of control of your company, you will need 
prior stockholder approval of the transaction. Under 
Nasdaq’s rules, a change of control is generally triggered 
when one investor or group would own or have the right 
to own 20% or more of the outstanding shares. It can also 
be triggered if that new investor or group would have the 

largest ownership position 
in the company after the 
offering. This is particularly 
important to keep in mind 
when a company has a few 
large holders that will be 
diluted by the offering. 

TIMELY FILE PUBLIC 
REPORTS AND COMPLY 
WITH SEC LIMITS

It is critical that you 
timely fi le all periodic 
reports to either gain or 
maintain eligibility to use 
the short-form registration 
statement on Form S-3. 
If you fi le late and lose 
eligibility, an offering that 
could take a few weeks 
using Form S-3 could 
take months. Once this 
eligibility is lost, it can take 
a year or more to regain.

For a company that is 
Form S-3 eligible and has 
a non-affi liate market 
capitalization of less than 
$75 million, the company 
must limit the size of all 
registered offerings over a 
rolling 12-month period to 

one-third of their current non-affi liate fl oat. 

UNDERSTAND THE IMPACT OF EXISTING INSTRUMENTS
If you have issued securities or have outstanding debt 

that could limit your fl exibility in issuing securities in 
the future, know what those limits are. Consider whether 
those instruments:

• Prohibit your ability to raise capital during a certain 
period;

• Require your lender’s consent to issue securities;
• Have preemptive rights;
• Have piggy-back registration rights; 
• Created a new signifi cant stockholder in your 

company that would need to sign a lock-up 
agreement in a new offering;

• Have anti-dilution provisions that would be triggered 
by a new capital raise; or 

• Would be revalued in the context of a new offering, 
potentially impacting stockholders’ equity and your 
ability to maintain your exchange listing.

All of these issues can be planned around if addressed 
early in the process, but if left unresolved, they can 
ultimately derail a securities offering.

KEEP YOUR HOUSE IN ORDER
Make sure all agreements described in your offering 

materials are current, signed, and available for due 
diligence. Confi rm you have received the necessary board 
and stockholder approval for all transactions described in 
your offering materials. Keep your board apprised of your 
strategies to raise funds. Make sure that your corporate 
records are up to date and complete. 

Regardless of the obstacles your company may face 
in raising capital, getting ahead of the potential issues 
early is one of the best ways to prepare for a successful 
offering.

Alexander R. McClean and Margaret K. Rhoda are 
attorneys in the Harter Secrest & Emery LLP Securities & 
Capital Markets practice group. They can be reached at 
585-231-1248 and 585-231-1267.
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